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        Page 1 →Introduction
        The Upside-Down Fourth Amendment

      
      The constitutional constraints on policing, properly understood, can be summed up in one simple concept: the police must obey the law. This idea is not new. Anthony Amsterdam proclaimed it some fifty years ago when he wrote in his seminal law review article, Perspectives on the Fourth Amendment, that, in his view, “the fourth amendment requires all police search and seizure activity to be regulated by legal directives that confine police discretion within reasonable bounds.”1 The idea has come roaring back recently as scholars, led by Barry Friedman, tout the idea of democratic policing, “the idea that the people should take responsibility for policing, as they do for the rest of their government, and that policing agencies should be responsive to the people’s will.”2 While the idea is not new, its connection to the original understandings of the Fourth and Fourteenth Amendments has gone largely unexplored. This book fills that gap. Its central thrust is that what the framers and ratifiers of both Amendments had in mind when they contemplated constitutional search-and-seizure constraints was something very close to democratic policing as a constitutional imperative.

      In a legal system that sanctifies the rule of law, the idea that police and other governmental officials must obey the law should be non-controversial. Yet this concept has largely eluded the courts because they have misunderstood the Fourth Amendment, the Fourteenth Amendment, and the relationship between the two. The Fourth Amendment, adopted in 1791 and applicable only to the federal government, provides:

      
        The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be Page 2 →violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.3

      

      Section 1 of the Fourteenth Amendment, adopted in 1868 and applicable to the States, provides:

      
        All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the state wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.4

      

      Both of these provisions are critical to understanding the constitutional constraints on policing because courts have held that the Fourteenth Amendment “incorporates” the Fourth Amendment, or makes it applicable to the States.

      To see how far our current law has strayed from the simple edict that government officials must obey the law, consider a pair of cases coming from state justice systems, where only the Fourteenth Amendment technically applies. Virginia v. Moore,5 decided in 2008 by a vote of 8-1 (Justice Ruth Bader Ginsburg concurred only in the result), stemmed from an arrest made by two police officers in Portsmouth, Virginia. The officers stopped David Lee Moore on suspicion that Moore was driving with a suspended license. The suspicion turned out to be correct and the officers arrested Moore. They searched his person incident to the arrest, permitted by black-letter Fourth Amendment law, and found crack cocaine and enough cash to raise the inference that Moore was no mere user. He was subsequently charged with possession with intent to sell.

      But there was a problem with the arrest. Driving with a suspended license was a misdemeanor under Virginia law. State law generally forbade the arrest of someone suspected of committing a misdemeanor and required that a summons be issued instead, so the officers violated state law in making the arrest. Had they abided by state law and merely issued Moore a summons, as the Court had held in a previous case, they could not have searched him and the drugs never would have been discovered. Moore’s position was straightforward: the failure of the officers to follow state law constituted an “unreasonablePage 3 → seizure” in violation of the Fourth Amendment, and so the evidence discovered as a result had to be suppressed. The Court disagreed. Failure to abide by state law on arrests does not make an arrest unconstitutional.

      Contrast this with the equally lopsided Chandler v. Miller,6 decided in 1997. The Court there in an 8-1 decision held unconstitutional a Georgia statute requiring that candidates for certain state offices undergo a drug urinalysis test and certify that the results were negative. The statute specified that the tests had to be performed at a state-approved lab, had to test for five specific types of drugs, and had to conform to federal or state standards regarding such tests. The Court held that the government interest in drug-testing political candidates did not outweigh the candidates’ privacy interests, so the test could not be required absent individualized suspicion of wrongdoing. The Court found the drug-testing scheme more about appearances than actually preventing the harms associated with drug use: “[T]he candidate drug test Georgia has devised diminishes personal privacy for a symbol’s sake.”

      Civil libertarians might cheer the decision in Chandler and bemoan the decision in Moore. “Law and order” conservatives might have the opposite reaction. But both decisions—the state-friendly Moore as well as the individual-rights-friendly Chandler—are exactly wrong. The Court got these cases wrong because it forgot which constitutional provision it was interpreting: the Fourteenth Amendment, not the Fourth, which applied only indirectly. In neither case did the Court pose the correct question, which is whether Moore or Chandler had been deprived “of life, liberty, or property, without due process of law.” Both were obviously deprived of liberty: Moore was taken into custody by agents of the State of Virginia; Chandler was forced to forfeit his privacy and personal autonomy by undergoing a urinalysis test by the State of Georgia. By what stretch of the English language can we say that Moore’s arrest, in violation of state law, afforded him “due process of law,” while the government-ordered analysis of Chandler’s urine, in full compliance with state law, did not? Yet the Court has expressly endorsed just that result by relying on the “reasonableness” language of the Fourth Amendment: “Just as a search authorized by state law may be an unreasonable one under that amendment, so may a search not expressly authorized by state law be justified as a constitutionally reasonable one.”7 Barry Friedman’s response to Moore says it best: “What?”8

      The root of the problem is the idea of “jot-for-jot incorporation”: that the Fourteenth Amendment places the exact same constraints on state governments that the Fourth does on the federal government. Once one gets away from the “due process of law” language that seems to decide both Moore and Page 4 →Chandler and instead focuses on whether the seizure of Moore or the search of Chandler was, as the Fourth Amendment puts it, “unreasonable,” one can understand the Court’s mistake. The Court has held that “reasonable” generally means, in the law enforcement context (as in Moore), based on probable cause and, sometimes, a warrant. Outside of that context (as in Chandler), “reasonable” means that it passes the court’s estimation of whether the intrusiveness of the search or seizure is outweighed by the government interest, taking into account the effectiveness of the search or seizure. If the question is whether state officials acted “reasonably” in these cases, then both decisions are defensible. But when Virginia or Georgia officials act, the pertinent constitutional provision does not require reasonableness; it requires “due process of law.” That language should force us to ask whether state agents followed the law of the State. However, as Moore and Chandler show, the Supreme Court has held that state law is pretty much irrelevant.

      Even when the Fourth Amendment applies directly, unmediated by the Fourteenth, and the Court looks at the right language, it still gets things wrong. That is because “unreasonable” is best understood in a similar way, as “inconsistent with state law.” Yet the Court has determined that what makes a search by federal agents reasonable has little if anything to do with state law either. In Olmstead v. United States,9 decided in 1928, Olmstead was convicted of violating the National Prohibition Act, based in part on telephone conversations intercepted by the use of phone taps. Federal prohibition agents, without obtaining a warrant, had surveilled Olmstead’s telephone communications by placing phone taps on his lines. Officers accessed these lines in places not owned or controlled by Olmstead: the basement of an office building and the street near his home. In so doing, the agents violated a Washington state law making it a misdemeanor to “intercept . . . the sending of a message over any . . . telephone line.” The Court gave short shrift to the argument that this rendered the agents’ actions unconstitutional and upheld Olmstead’s conviction.

      Fast-forward ninety years to 2018. Federal prosecutors obtained cell site location information (CSLI) via court orders obtained under the federal Stored Communication Act, to determine Timothy Carpenter’s whereabouts on about 130 different days. This evidence tended to show that Carpenter was in the vicinity of nine retail outlets in Michigan and Ohio at the times they were robbed. The evidence helped prove Carpenter guilty of the robberies and send him to prison for life. The Court ruled in Carpenter v. United States10 that obtaining CSLI for such a lengthy period without a warrant violated the Fourth Amendment, because, although people turn over such information to their cellularPage 5 → service automatically through their ownership of a cell phone, they retain a reasonable expectation that that information will go no further than the cell phone company. As Justice Neil Gorsuch pointed out in his dissent, the Court came to this conclusion without any analysis of whether Carpenter had any right under Ohio or Michigan law to keep his CSLI private.11

      Thus, as in Moore and Chandler, which dealt with acts of state officials, compliance by federal officials with state law is neither necessary nor sufficient for compliance with the Fourth Amendment. In Olmstead, federal officials violated state law but, the Court held, acted in compliance with the Fourth Amendment. In Carpenter, federal officials may or may not have complied with state law, but the Court held that they violated the Fourth Amendment; state law was irrelevant. Olmstead, Chandler, Moore, and Carpenter are symptomatic of a larger problem. All four of these cases turn Fourth and Fourteenth Amendment principles on their head because they ignore the key question: did government officials obey the law?

      To be fair, the courts do get some things right. For example, they correctly posit that the lodestar of the Fourth and Fourteenth Amendments is the placing of limits on individual-officer discretion. Officers, of course, must be permitted some discretion in enforcing the law and keeping public order because those tasks require some flexibility. Kenneth Culp Davis observed many years ago:

      
        Elimination of all discretionary power is both impossible and undesirable. The sensible goal is development of a proper balance between rule and discretion. Some circumstances call for rules, some for discretion, some for mixtures of one proportion, and some for mixtures of another proportion. In today’s American legal system, the special need is to eliminate unnecessary discretionary power, and to discover more successful ways to confine, to structure, and to check necessary discretionary power.12

      

      Assuming police are adhering to the law, the big question for constitutional restrictions on governmental searches and seizures is how much discretion we permit police officers to exercise on their own behalf in determining whether to search or to seize.

      But courts have fumbled that question. They have tried to implement the Fourth Amendment’s first clause, the Reasonableness Clause, by positing elaborate rules, some drawn from the common law of 1791, some from general privacy principles, some from their own predilections, that are unform across Page 6 →the Nation. One school of thought holds that the Reasonableness Clause controls officer discretion by requiring that searches and seizures always, as far as is practicable, be authorized only by judicial warrant. Another school of thought posits that officer discretion is cabined by the prospect of damage awards after the fact by a judge or jury for unreasonable warrantless searches, reasonableness to be determined in the common-law method, by the accretion of cases.

      Both schools of thought rely on judicial control of executive discretion, whether before the fact (by warrants) or after (by damage awards). There seems to be no room in either school for the idea that legislatures and other politically accountable bodies should play a part in the control of individual-officer discretion. After all, if the goal really is control of discretion, an officer could legitimately search or seize even without judicial warrant, as long as she obeys specific search-and-seizure rules enacted by a democratically elected body or promulgated by a politically accountable agency. Likewise, adherence to such rules might be thought not only sufficient but also necessary; no matter how reasonable her actions might later seem to a judge, they must be authorized by law.

      I will suggest that, based on the original understandings of the Fourth and Fourteenth Amendments, constitutional restrictions on searches and seizures are first and foremost dictates that executive officials obey laws and other rules that are specific enough to cabin their discretion. The Fourth Amendment, through its reasonableness requirement, requires that federal officials follow state law. What makes a search or seizure “unreasonable,” I will contend, is that it is impermissible under the law of the State where the search or seizure occurred. At the founding, those who pressed for a Bill of Rights were not trying to hold federal agents to uniform search-and-seizure principles across the Nation. They were trying to hold them to the limitations on searches and seizures established by the laws of the several States. In this way, the people’s security in their persons, houses, papers, and effects were protected to the extent that the people themselves decided, through state constitutions, statutes, and court decisions, they should be protected.

      When it comes to the States, the Due Process Clause requires that state officials follow state law. At the time the Fourteenth Amendment was ratified in 1868, the concerns were very different from those in 1791. In the aftermath of the Civil War, formerly enslaved persons were subjected to the “Black Codes,” separate sets of rules to govern the behavior of Black Americans. Some provisions explicitly differentiated between the races, subjecting Black people to stricter constraints or harsher punishment than Page 7 →similarly situated whites. Some provisions, notably the vaguely worded vagrancy statutes, were racially neutral but were used almost exclusively against Black people. If a free Black person were found not hard at work, he or she might be arrested and convicted as a vagrant, and sentenced to a period of labor, their services to be rented out to a white person. Worse, Black people (and, to a lesser extent, loyal whites and Northerners) in the South were subjected to atrocious acts of violence, often by state officials, that were obviously illegal under state law—murder, kidnapping, rape, robbery, assault, burglary, arson, and more—but that largely went unpunished. Through this reign of terror and the enforcement of the Black Codes, local officials were able to subordinate the newly free Black people and, in effect, reinstitute slavery in a different guise.

      The Fourteenth Amendment was designed to end these practices. The Amendment requires that legislation be facially race neutral. But, given the extraordinary discretion provided by the race-neutral vagrancy statutes and the extra-legal violence meted out by state officers, more than race-neutral legislation was needed. The framers and ratifiers of the Fourteenth Amendment knew that state law could not protect Black people if the law was simply ignored and that even race-neutral laws that granted excessive discretion to executive officials could be used for discriminatory purposes. They enacted the Due Process Clause to meet these concerns. The idea of “due process of law” instantiates the idea of the rule of law that has guided the English and American legal systems for centuries. Inherent in the concept of the rule of law is the notion that law is made by legislatures (and sometimes by judges) and merely enforced by executive officers. “Due process of law,” then, primarily means pursuant only to duly promulgated laws, not the whim of executive officials.

      Thus, while constitutional constraints on searches and seizures are ostensibly about rights, they are driven largely by structural concerns: federalism in the case of the Fourth Amendment and separation of powers in the case of the Due Process Clause. The Fourth Amendment was driven largely by a desire to keep search-and-seizure policy in the hands of the States rather than the federal government, and the Fourteenth Amendment was driven largely by a desire to keep such policy-making in the hands of legislatures rather than executive officials. These ideas are in line with recent scholarship that has begun to question the sharp dichotomy in constitutional law between rights and structure, and to rediscover the linkages between them.13 In isolating a powerful theme of federalism in the Fourth Amendment and separation of powers in the Fourteenth, this book sets forth a new model for Page 8 →Fourth Amendment law—the Local Control Model—by which searches and seizures by both federal and state officials are regulated primarily by local, democratic controls: searches and seizures by both federal and state officials must be consistent with state law, and executed in a way that is nondiscriminatory and which limits individual-officer discretion to the extent possible. In this way, individual rights are protected by structural principles. Just as federalism and separation of powers operate to secure human freedom at the wholesale level in the Constitution generally by diffusing power to make governmental oppression more difficult, the Fourth and Fourteenth Amendments do so at the retail level in the particular context of searches and seizures. These principles drive the remainder of the book.

      Chapter 1 discusses the two dominant models of the Fourth Amendment: the “Warrant Model” (that warrants are presumptively required for all searches and seizures) and the “Reasonableness Model” (that searches and seizures are subject to a generalized reasonableness standard that sometimes but does not always require warrants). It surveys the historical evidence for each and finds that each has some support in the historical record but that neither view is fully consistent with the original understanding of the Fourth Amendment.

      Chapter 2 offers an alternative to these two dominant models of the Fourth Amendment: the “Local Control Model,” that all federal searches and seizures must abide by state and local search-and-seizure law, policy, and norms. It will suggest that the Local Control Model is the most consistent with the original understanding of the Fourth Amendment, using evidence from the episode in American history most responsible for our Fourth Amendment, the writs of assistance controversy of the 1760s, in which the colonists recoiled at the use of a type of general warrant (one authorizing too broad a search on too scanty a basis) by the British. This chapter then shows that two other episodes straddling ratification of the Constitution also support the Local Control Model.

      Chapter 3 focuses on the Anti-Federalists, who demanded that a Bill of Rights be added to the Constitution in exchange for ratification in several key States, including Massachusetts, New York, and Virginia. It shows that the Anti-Federalists viewed individual rights and federalism to be intertwined, and contends that they advocated tying some individual rights at the federal level to state protections, so that the application of some federal constitutional rights might vary by State. This chapter contends that the Fourth Amendment requirement of reasonableness represents a specific instance of the calibration of federal rights to state norms that the Anti-Federalists sought.

      Page 9 →Chapter 4 tackles what the courts call the “What is a search?” question, and lends further support to the notion developed in Chapters 2 and 3 that search-and-seizure policy was to be developed at a state and local level. It will show that, because the Fourth Amendment reserved search-and-seizure policy to the States, the question of whether federal conduct impinges on our “persons, houses, papers, [or] effects” so as to implicate the protections of the Fourth Amendment was to be determined by state law and, where state law was unclear, by the verdicts of local juries. It will also suggest that the resurgence of a “trespass” account of the search question (that a search occurs where police commit a physical incursion on property) is a welcome innovation in the law. But it also suggests that the divergence between that account and the idea that a search occurs where police infringe upon a “reasonable expectation of privacy” has been overstated. Both, when properly understood, are supported by the original understanding of the Fourth Amendment.

      Chapter 5 will add to the evidence that the original understanding supports the Local Control Model of the Fourth Amendment by focusing on the issue of what made a search or arrest lawful or unlawful during the framing period (from about 1760 to about 1790). It will show that, while search-and-seizure rules were in the main consistent, at the fringes they changed over time and across jurisdictional borders. This supports the notion that the framers and ratifiers of the Fourth Amendment understood that what was a reasonable search or seizure would also change over time and across borders, and that the lawfulness of federal searches or seizures would thus be contingent on the law of the state where the search or seizure occurred.

      Chapter 6 jumps to 1866 and explores the historical backdrop that led to the adoption of the Fourteenth Amendment. It lays out the two main concerns for the Amendment’s proponents. First, they wanted to protect Black Southerners from the post–Civil War Black Codes, discriminatory laws that applied only to them as well as vagrancy and other criminal provisions that were race neutral on their face but were used overwhelmingly against Black people in an effort to reinstitute slavery. Second, they wanted to protect Black Southerners, and to a lesser extent loyal white Southerners and Northerners in the South, from the horrific violence against them, much of it perpetrated or at least facilitated by state agents, that swept the South after the war.

      Chapter 7 examines whether and to what extent the Reconstruction-era Republicans, the framers and ratifiers of the Fourteenth Amendment, understood it as applying the Fourth Amendment to the States. It concludes that, even if the Fourteenth Amendment was understood as applying some constraints on the search-and-seizure power of the States, the framers and ratifiersPage 10 → of the Amendment also understood it to be a moderate provision that would preserve our country’s essential federal structure.

      Chapter 8 lays out the difficult nature of incorporation of the Fourth Amendment against the States. First, one must reconcile the Reconstruction-era Republicans’ desire to constrain the southern States’ power to conduct arbitrary searches and seizures with their intention of largely preserving local control of search-and-seizure policy. Second, one must mesh the Republican view of the Bill of Rights as merely declaratory of pre-existing, natural rights with the more hardheaded views of the founding-era Anti-Federalists that natural rights are only as robust as the positive-law provisions that give them life. Finally, one must contend with the seeming impossibility of applying to the States a provision that is so predominantly about federalism. These paradoxes can be resolved with an approach that posits freedom from arbitrary searches and seizures as an essential right of American citizenship but that allows for variation among the States as to how to best implement this basic right, so long as the States abide by equality and due process principles. This approach would require that state officials not discriminate when searching and seizing, of course. But it would go further and require that state executive officials adhere to state law when searching and seizing, and, as a corollary, forbid overly broad grants of discretion to such officials. These are the principles of nondiscrimination, legality, and nondelegation.

      Chapter 9 further explicates these three principles and their relationship to constitutional constraints on searches and seizures.

      Chapter 10 begins to re-examine Fourth Amendment doctrine based on these three principles. It contends that the Court has correctly focused on the dangers of broad individual-officer discretion. However, it has failed to fully appreciate that detailed legislative and administrative directions can serve the same discretion-narrowing function as warrants, and it has paid too little deference to state legislative judgments about search-and-seizure policy.

      Chapter 11 highlights several failings of the Court’s Fourth Amendment jurisprudence that are most salient for modern policing and that are directly traceable to the Court’s failure to appreciate the significance of the Fourteenth Amendment: its refusal to tie the “What is a search?” question to legality; its abdication of the responsibility to limit police discretion in the areas of traffic stops, arrests for minor crimes, and stops on less than probable cause to arrest; and its effective preemption of state law governing police use of force.

      It should be noted at the outset that this book is concerned with rights rather than remedies. The Supreme Court has held that when the constitutionalPage 11 → right against unreasonable searches and seizures is violated, the remedy is often exclusion of the evidence unlawfully obtained from the prosecutor’s case at trial against the victim of the unlawful search or seizure.14 This “exclusionary rule” is what makes the Fourth Amendment relevant to criminal cases; but for this rule, violations of the Fourth Amendment could be remedied only through civil actions. This book does not take on directly the propriety of the exclusionary rule, which remains controversial.15 However, the concept of “due process of law” encompasses both rights and remedies: where police conduct violates state law, due process of law may yet be provided by a state-law remedy for that unlawful conduct. For that reason, I will address the exclusionary rule briefly in Chapter 10, suggesting that it is justified to the extent that state-law remedies are inadequate to provide “due process of law.”

      

      • • •

      IN A DEMOCRACY, the people are sovereign. This means that politically accountable legislators make the law and executive officials enforce it. The framers and ratifiers of the Fourth Amendment emphasized the first part of this truism, that decisions on as potent a weapon as governmental searches and seizures must be made by local lawmakers because they are more politically accountable than a distant central government. The framers and ratifiers of the Fourteenth Amendment agreed, but they emphasized the second part, that searches and seizures must be executed according to law, on a basis of equality, and with limited discretion in the hands of the law enforcers. The Supreme Court’s Fourth Amendment jurisprudence is deeply flawed because it has gotten away from these principles. This book provides a map for an alternative Fourth Amendment jurisprudence more sensitive to the original understandings of the Fourth and Fourteenth Amendments.

    
  
    
      
        Page 12 →Page 13 →Part I

        The Fourth Amendment
        Original Understandings

      
    
  
    
      
        Page 14 →Page 15 →One
        Two Models of the Fourth Amendment

      
      The central puzzle of the Fourth Amendment has always been what the relationship is between its two clauses. The first, the Reasonableness Clause, demands that all governmental searches and seizures of “persons, houses, papers, and effects” be reasonable. The second, the Warrant Clause, spells out three requirements that must be met before a warrant may be issued: probable cause, oath or affirmation, and particularity. Essentially, two views of the Fourth Amendment have emerged, each emphasizing one of these two clauses: what I call the “Warrant Model,” that warrants are presumptively required for all searches and seizures; and what I call the “Reasonableness Model,” that searches and seizures merely have to reasonable, which sometimes but not always requires obtaining a warrant. This chapter briefly discusses the two models, weighs the historical support for each view, and determines that each has some historical support but that neither is the best interpretation of the historical data.

      
        The Two Dominant Models of the Fourth Amendment

        The Warrant Model posits that a warrant must be used in order to render a search or seizure reasonable, at least presumptively. The Warrant Model essentially creates a third clause of the Fourth Amendment, one that joins the other two and says, in effect, “searches and seizures performed without warrants are generally unreasonable.” This view reads the Fourth Amendment as creating a “warrant-preference rule,” at least for searches of homes and other premises and private spaces: a warrant is required unless there is good reason for not getting one. As Justice Felix Frankfurter, writing for himself and Justice Robert H. Jackson in a dissent, put it:

        
          Page 16 →When the Fourth Amendment outlawed “unreasonable searches” and then went on to define the very restricted authority that even a search warrant issued by a magistrate could give, the framers said with all the clarity of the gloss of history that a search is “unreasonable” unless a warrant authorizes it, barring only exceptions justified by absolute necessity.1

        

        The Reasonableness Model, by contrast, emphasizes the Amendment’s Reasonableness Clause. This view contends that the reasonableness of searches and seizures is generally to be measured independently of whether a warrant was used, the Warrant Clause telling us only what requirements must be met if a warrant is used.

        The U.S. Supreme Court has never clearly settled upon either view. As Justice Antonin Scalia put it, the Court has “lurched back and forth between imposing a categorical warrant requirement and looking to reasonableness alone.”2 While the Warrant Model became ascendant before the late 1960s, the Reasonableness Model has seen a resurgence since then, and the debate continues. Different members of the same Court express the Fourth Amendment’s central requirement in terms of either the Reasonableness Model or the Warrant Model, depending on his or her preferences. Indeed, one can often discern from a Supreme Court opinion whether a Fourth Amendment claimant will win or lose based on whether, at the outset of its Fourth Amendment analysis, the Court describes the Amendment’s requirements in terms of the Reasonableness Model or the Warrant Model. To take one example, here is how the majority opinion in City of Los Angeles v. Patel, written by Justice Sonia Sotomayor, explained the provision’s requirements: “Based on th[e] constitutional text, the Court has repeatedly held that searches conducted outside the judicial process, without prior approval by a judge or a magistrate judge, are per se unreasonable subject only to a few specifically established and well-delineated exceptions.”3 Predictably, the Court found a Fourth Amendment violation. And here is how Justice Scalia in dissent described the same requirements:

        
          [I]n an effort to guide courts in applying the Search-and-Seizure Clause’s indeterminate reasonableness standard . . . we have used the Warrant Clause as a guidepost for assessing the reasonableness of a search, and have erected a framework of presumptions applicable to broad categories of searches. . . . Our case law has repeatedly recognized, however, that these are mere presumptions, and the only constitutional requirement is that a search be reasonable.4

        

        Page 17 →The result is an uneasy truce. The Warrant Model has technically won out but the warrant requirement is shot through with so many different exceptions that one could argue that the Reasonableness Model is truly ascendant.

        For example, the Court has permitted warrantless arrests when made in public, requiring warrants only when police forcibly enter a private premises to make an arrest.5 As for searches, the Court has required a warrant for entry into private premises or a search of personal items but has recognized a number of exceptions to this requirement. Police may enter or search private spaces if there is an exigency, that is, where circumstances are fast-moving and do not allow time for police to stop and get a warrant. There are essentially four different varieties of exigency: imminent loss or destruction of evidence; imminent loss of a suspect; hot pursuit of a suspect; and an imminent dangerous situation.6 Another commonly invoked exception to the warrant requirement is the search-incident-to-arrest exception. When a police officer makes a custodial arrest, the officer may search the person of the suspect plus anything within her immediate control without a warrant, and even without probable cause to search.7 Police may generally also search automobiles without a warrant as long as there is probable cause to do so.8 And, of course, police do not need a warrant or even any suspicion of wrongdoing if they have consent to search.9 Other exceptions to the so-called warrant requirement will be discussed later in the book. If there is a “warrant requirement,” it has so many exceptions that it is difficult, at least descriptively, to characterize the Fourth Amendment as setting forth a warrant-preference rule.

        Normatively, however, which approach is more consistent with the history behind the adoption of the Fourth Amendment? As Justice Frankfurter put it, the Fourth Amendment cannot “be read as [it] might be read by a man who knows English but has no knowledge of the history that gave rise to the words.”10 All agree that the Warrant Clause clearly forbids general warrants, and history supports the notion that, by 1791, general warrants were almost uniformly seen as unlawful. A second point of agreement is that the main impetus behind the Fourth Amendment was to curb the power of executive officials, mainly customs officials and excisemen (tax collectors), by sharply limiting their discretionary authority. Beyond that, unfortunately, the historical evidence regarding what else the Fourth Amendment requires is ambiguous. The question really boils down to what the framers and ratifiers of the Fourth Amendment saw as the primary mechanism for curbing executive discretionary authority: ex post jury trials, as the Reasonableness Model fans think, or ex ante judicial supervision, as Warrant Model adherents claim. Adherents of each view can find some support in the historical record surrounding adoption of the Fourth Amendment. But neither tells the full story.

        
          Page 18 →History and the Reasonableness Model

          The idea that history supports a model of the Fourth Amendment that downplays warrants and plays up reasonableness has been most completely and robustly set forth by Akhil Amar. In his seminal piece, Fourth Amendment First Principles and in follow-up pieces,11 he argued not only that warrants were not generally required for searches and seizures at the time of the adoption of the Fourth Amendment, but that warrants were actually disfavored, because a warrant immunized the government official from a later lawsuit for trespass.

          Amar first staked out the textual high ground: “The words of the Fourth Amendment really do mean what they say. They do not require warrants, even presumptively, for searches and seizures.”12 After all, the negative phrasing of the Warrant Clause (“no warrants shall issue”) itself suggests that the Amendment should be read as disfavoring, not favoring, warrants.13 He also pointed out that a number of different types of warrantless searches and seizures were permissible in 1791: arrests, searches incident thereto, and searches aboard ships, for example. He further asserted that searches performed without warrants could be justified ex post if contraband or stolen items were found.14

          Amar argued that the language of the Fourth Amendment disfavors warrants for good reason: warrants were issued by judges in ex parte proceedings (that is, where only the government was represented) “and had the purpose and effect of precluding any common law trespass suit the aggrieved target might try to bring before a local jury.” Regulation of federal searches and seizures, he argued, would come about as a result of after-the-fact remedial action by local juries in tort suits. He cited, for example, the remarks of a Pennsylvania Anti-Federalist that if a federal constable with a warrant to search “for stolen goods, pulled down the clothes of a bed in which there was a woman and searched under her shift,” the only recourse for the victim would be a jury award.15 As such, warrants were a bad thing, not a good thing, given that they immunized officers from suit even where a search or seizure turned out to be flagrantly unreasonable. Amar concluded “that the ultimate touchstone of the Amendment is not warrants, but reasonableness.”16

          As persuasive as this account seems at first blush, it is flawed when one digs deeper. As will be seen, during the writs-of-assistance controversy in colonial North America in the 1760s, specific warrants, those based on individualized suspicion and drafted with particularity, were generally held up by the colonists as the sine qua non of a lawful search. If Amar’s account Page 19 →were correct, James Otis, the attorney for the Boston merchants who first fought the writs of assistance in 1760, should have argued that British customs agents were entitled to no warrants at all. Instead, he argued that they were entitled to specific warrants. Likewise, colonial courts should not have offered to issue writs of assistance as specific warrants, as several did. Rather, they should have refused to issue writs at all.

          Even putting this to one side, Amar’s historical account is implausible. The keystone of his claim that warrants were disfavored is that the bulk of search-and-seizure policy was to be determined ex post by juries on a case-by-case basis. But, as will be shown in Chapter 5, intricate sets of rules—common-law and statutory—regarding when warrants were and were not required were already in place at the time of the adoption of the Fourth Amendment. These rules allowed arrests and searches without warrants in some circumstances and required warrants in others. True, where there was no warrant to immunize the person conducting the search or seizure, the jury determined whether the search or seizure was reasonable. But to say that the common law posited the jury as the architect of search-and-seizure policy captures only a piece of the picture, and minimizes the extent to which the common law kept a good many cases from juries by providing for search and seizure via warrant.

          Moreover, the founding generation understood as well as we that tort suits are a blunt instrument of regulation and that after-the-fact remedies could offer only imperfect redress.17 Indeed, this very argument was made amid the writs-of-assistance controversy, likely by Otis himself, in a column published in the Boston Gazette on January 4, 1762. Otis asked what “reparation” a petty officer would make “after he has put a family . . . to the utmost confusion and terror [without] just grounds of suspicion.” He continued,

          
            is it enough to say, that damages may be recover’d against him in the law? I hope indeed this will always be the case;—but are we perpetually to be expos’d to outrages of this kind, & to be told for our only consolation, that we must be perpetually seeking to the courts of law for redress? Is not this vexation itself . . . ?

          

          Otis also pointed out that some intangible harms, such as poor treatment by a petty executive officer during a search, were non-compensable: “[M]ay we not be insolently treated by our petty tyrants in some ways, for which the law prescribes no redress?”18

          The risk of under-deterrence is amplified when one considers how Page 20 →unlikely it was that the victim of a purportedly unlawful search would bring a tort action. Amar can point to only a handful of reported cases in British North America in which such an action was brought. If Amar were correct, “there should be thousands of such cases, and evidence of them should be easy to find. The only evidence so far produced is [a] ‘smattering of nineteenth-century cases,’ . . . not the avalanche of cases that a flourishing system would generate.”19 The showcase litigation for his theory, instead, is the Wilkesite cases, a series of litigations brought in Britain against Crown officials (discussed in chapter 2). The plaintiffs in those cases, however, were a prominent Member of Parliament and his close associates. Moreover, the discovery of incriminating evidence was often an absolute defense in such a suit. As the court remarked in one of those cases, Entick v. Carrington, in explaining why general warrants had been in use for so long without being legally challenged: “It must have been the guilt or poverty of those upon whom such warrants have been executed, that deterred or hindered them from contending against the power of [an executive official], or such warrants could never have passed for lawful till this time.”20 Much as the Wilkesite cases might have set a precedent and deterred future Crown officials from violating the rights of all British subjects, it is unlikely that search-and-seizure law can be fine-tuned based solely on tort suits brought by the well-placed few with the resources and wherewithal to bring such actions.

        
        
          History and the Warrant Model

          Those who advocate for the Warrant Model agree that history offers a guide. But they tend to pull the camera back on the specific practices of the framers in order to view the general zeitgeist during the framing period vis-à-vis search-and-seizure policy. As Justice Frankfurter remarked, the Fourth Amendment “was the answer of the Revolutionary statesmen to the evils of searches without warrants and searches with warrants unrestricted in scope. Both were deemed ‘unreasonable.’”21 It would make little sense to think that Americans during the framing period reacted so violently to general warrants yet calmly accepted searches and seizures performed with no warrant at all. The chief vice of both general warrants and warrantless searches and seizures is that they afforded unlimited discretion to low-level executive officials: constables, customs collectors, and excisemen. Both general warrants and unwarranted searches and seizures “place[d] the liberty of every man in the hands of every petty officer.”22 Thus, the argument goes, “The Fourth Amendment was . . . adopted for the purpose of checking discretionary police Page 21 →authority.”23 The idea was to “‘place[] the magistrate as a buffer between the police and the citizenry.’”24 Thus, to Warrant Clause advocates, the Fourth Amendment is largely about controlling executive discretion through judicial superintendence.

          But while a preference for judicial oversight of petty executive authority can be gleaned from the colonial opposition to writs of assistance and general search warrants, such a preference cannot be stated as a general rule applicable to all searches and seizures. First, warrantless arrests were common during the framing period. As long as a felony had in fact been committed, and there were reasonable grounds to believe the arrestee had committed it, warrantless arrest was perfectly acceptable. Indeed, even the felony-in-fact requirement was breaking down during the late eighteenth century; some authorities believed that a warrantless arrest could be made on probable cause both that a felony had been committed and that the arrestee had committed it. Additionally, warrantless arrests for felonies could be made in most jurisdictions based on “[t]he common fame of the country,” that is, based on general reputation.25 Moreover, in most jurisdictions warrantless arrest of a person who was actually guilty of a felony was always justified, even if based upon no suspicion at all. Warrantless arrests could also be made in some jurisdictions for such lesser offenses as vagrancy, “disturbing the Minister in Time of Divine Service,” “profane[] swear[ing],” “begging,” prostitution, fortune-telling and practicing other “crafty science,” “‘hawking’ and ‘peddling,’” and violations of the Sabbath. None of these crime categories requires the kind of swift action that would make obtaining a warrant impracticable, at least not as a general matter. The law was unclear even as to whether a warrant was needed to make a forcible entry into a home to arrest. Based on this evidence, adherents of the Warrant Model have a tough row to hoe in claiming that the Fourth Amendment was understood in 1791 as generally requiring warrants for seizures.

          Warrant Model proponents are on somewhat firmer footing when it comes to searches, but even here they falter. Even assuming that warrants were consistently thought during the framing period to be required for searches of dwellings, there was no universal rule beyond the home. As we will see in chapter 5, customs statutes enacted by Maryland, North Carolina, and Virginia during the 1780s required that officials obtain a warrant to enter into “warehouses” and “storehouses” as well as dwellings. But customs statutes in Massachusetts and Pennsylvania during the same period permitted warrantless searches of such premises, requiring warrants only for searches of houses. Fans of the Warrant Model cannot explain why, within a span of ten Page 22 →years, warrantless searches of non-dwelling premises went from legitimate policy choice to constitutional boogeyman.

          More broadly, the views of those who advocate a Warrant Model of the Fourth Amendment are in very serious tension with the fact that the Amendment was directed to the federal legislative branch, not the executive or the judicial. When James Madison initially proposed the Bill of Rights in the House of Representatives, he contemplated that its provisions would be interspersed, each tacked onto the provision of the body of the Constitution it was meant to alter, rather than added as a separate set of provisions at the end. The Fourth Amendment was not intended to be added to Article II, which one might expect if it were primarily a check on the executive. Nor was it destined for Article III, which one would imagine it would be if intended as a direction to judges. Rather, it was originally contemplated that the Fourth Amendment would find a home in Article I, § 9, along with the other prohibitions on the legislative branch.26 This tells us something very significant. The Amendment is not a direction to judges about when to issue warrants or to executive officials about how to search and seize. It is a constraint on Congress’ power to make law regarding searches and seizures.

          That power lay with state legislatures, judges, and juries. For Reasonableness Model adherents are correct that after-the-fact tort suits would regulate federal searches and seizures at least some of the time. Much of search-and-seizure law was judge-made, so the framers and ratifiers of the Fourth Amendment understood that enforcement would sometimes come through ex post tort actions. Those actions would primarily be brought in state court, under state common law, state constitutions, state statutes, and local ordinances.27 The upshot is that federal officers would be controlled by state law. The Fourth Amendment, it turns out, is as much about constitutional structure—federalism—as it is about rights.

        
      
      
        Conclusion

        Something is missing from both dominant accounts of the Fourth Amendment. If one reads the Amendment as requiring warrants whenever it is possible to get one, an entire clause is missing. Moreover, this account cannot explain why some warrantless searches and seizures were permitted at common law at the time of the framing, even where getting a warrant would have been possible. On the other hand, those who try to explain the Amendment as requiring only reasonableness have in view a version of reasonableness that mostly leaves search-and-seizure policy up to juries. But an intricate set Page 23 →of rules kept many of these cases from ever getting to juries, and juries were considered no more effective than they are today in deterring and providing restitution for misconduct. While the Fourth Amendment calls for reasonableness, the framers and ratifiers did not contemplate a free-wheeling reasonableness standard that left weighing of costs and benefits to juries in the run of cases. When they spoke of reasonableness, they meant the reason of the common law. And the common law, as we will see, is the law of the State where the search or seizure occurs.

      
    
  
    
      
        Page 24 →Two
        The Local Control Model of the Fourth Amendment

      
      The fundamental flaw in both the Warrant Model and Reasonableness Model is that each posits a Fourth Amendment that provides a single, uniform set of rules and standards. However, history provides a third model of the Fourth Amendment that generally has been overlooked. The framing generation did not demonstrate an overriding preference for warrants, but neither did they wish to subject federal searches and seizures to a general requirement of reasonableness. Rather, what they contemplated was local control over federal searches and seizures. This third model—the Local Control Model—enjoys the most historical support. That is, the best way to understand the Fourth Amendment, as a historical matter, is as a reservation of local control over federal searches and seizures. While there was a general consensus by 1791 that general warrants—those not based on individualized suspicion of wrongdoing by a particular person—were unlawful, search-and-seizure rules were, in other respects, to be controlled by state law.

      This chapter reviews the thirty-year period surrounding adoption of the Fourth Amendment, addressing first the two episodes most directly relevant to the Amendment’s original meaning: the British Wilkesite cases and the American writs-of-assistance controversy, both occurring in the 1760s. The Wilkesite cases are best known for their denigration of general warrants under English common law. What gets lost in this interpretation is the fact that British courts were generally willing to recognize general warrants that were authorized by Parliament. The Wilkesite cases were more about the requirement of democratic controls on searches and seizures than they were a wholesale rejection of general warrants. The American writs-of-assistance Page 25 →controversy has also been misinterpreted, as a unified, continent-wide pushback by the colonists against the whole concept of the general warrant. But general warrants were in wide use by the colonies themselves until the 1780s. What the colonists objected to was subjection to search-and-seizure policies dictated by a distant central government in which they had no say. What they sought was local control of searches and seizures by democratically elected and accountable local officials.

      This chapter then turns to the immediate post-Revolution period, the years leading up to and just after ratification of the Fourth Amendment. This theme of local control resurfaced twice more, strengthening the inference that the Fourth Amendment was about preserving such control over central authority vis-à-vis searches and seizures.

      
        The Wilkesite Cases and the Writs-of-Assistance Controversy

        No two historical episodes are as important to understanding the Fourth Amendment as the Wilkesite cases in Britain and the writs-of-assistance controversy in the American colonies. The Wilkesite cases can be read as rejecting general warrants even if authorized by statute. However, they can also be read to stand for the proposition that warrants unauthorized by law, whether by statute or common law, are void. These cases were arguably about democratic controls over the power to search and seize. The writs-of-assistance controversy took this idea one step further. It was not enough that executive search-and-seizure activities be authorized by law. They must be authorized by local law. Together, these events stand for the proposition embodied in the Fourth Amendment that search-and-seizure authority must be subject to local democratic controls.

        
          Democratic Control of Search-and-Seizure Policy: The Wilkesite Cases

          The Wilkesite cases were named for John Wilkes, a dissident Whig Member of Parliament. Though they occurred in Britain, they had a tremendous impact on this side of the Atlantic.1 The trouble started when King George III and his ministers got wind of a tract known as The North Briton No. 45 that was highly critical of his government. The King and his men considered this to be sedition. Separately, an associate of Wilkes, John Entick, was suspected of publishing another supposedly seditious piece, The Monitor. Lord Halifax, one of the King’s secretaries of state, issued general warrants for the arrest of Page 26 →anyone involved in the production, printing, and circulation of No. 45 and The Monitor, and the seizure of their papers. Crown agents armed with these general warrants ultimately arrested forty-nine suspected authors, printers, and vendors of the two tracts, including Wilkes and Entick. The agents ransacked the arrestees’ homes and gathered up personal papers, looking for evidence of their ties to the allegedly seditious tracts. Wilkes, Entick, and others later successfully sued Halifax and the King’s agents. The government eventually paid about £100,000 in judgments and court costs, an enormous sum equivalent to over £18 million (about $25 million) in 2020.2

          The Wilkesite cases are typically cited for the proposition that general warrants were illegal under British common law, which is true. In Wilkes v. Wood, Lord Chief Justice Pratt declared that to permit the breaking into a home by force and seizing of papers “upon a general warrant . . . where no offenders names [sic] are specified in the warrant, and therefore a discretionary power given to messengers to search wherever their suspicions may chance to fall . . . is totally subversive of the liberty of the subject” and “contrary to the fundamental principles of the constitution.”3 In Money v. Leach, the judges of King’s Bench “were clear and unanimous in opinion” that a warrant that does not name or describe the person to be arrested such that the “judging of the information should be left to the discretion of the officer” is illegal.4

          What is often overlooked, however, is that the judges came to this conclusion only after concluding that the general warrants issued in those cases were not authorized by statute. The Money court, for example, first asked whether Halifax was authorized by an Act of Parliament to issue the warrants. The judges conceded that “there are many cases where particular Acts of Parliament have given authority to apprehend, under general warrants.” However, there was no “Act of Parliament which warrants this case.” Only then did the court consider whether the general warrant could “stand upon the principles of common law.”5

          It is true that adherents of seventeenth-century jurist Sir Edward Coke believed that not even Parliament could alter some fundamental aspects of the common law. It is also true that Pratt reflected this belief in the Wilkes case when he suggested that “not [even] an Act of Parliament itself, is sufficient to warrant any proceeding contrary to the spirit of the constitution.”6 Thus, some followers of the Wilkesite cases could have read them for the principle that general warrants could not be authorized by statute. Certainly, this was true in America, where Coke’s hold on the legal imaginationPage 27 → was strong, in contrast to Britain, where William Blackstone’s view of Parliamentary supremacy—that nothing, not even the common law, bound Parliament—was more influential. The point is that the Wilkesite cases held only that the searches there were unlawful because not authorized by statute.

          Thus, the Wilkesite cases do indeed stand for the proposition that, by the 1760s, general warrants were considered unauthorized by common law in Britain. However, what gets lost is the idea that general warrants might well be legal if authorized by Parliament. The furor over these cases represents a particular instance of the centuries-long power struggle in Britain between the Crown and Parliament. The controversy over general warrants, dating back at least to the Tudor and Stuart regimes of the sixteenth century,7 was a struggle over the use of the general warrant by the Crown and the efforts by Parliament to reign in this power. But Parliament did not take the position that general warrants could never be used; it merely sought to reserve to itself the authority to determine when they were appropriate. General warrants were acceptable “so long as Parliament had laid down the law.”8 Even when Parliament in April 1766 attempted to pass a statute condemning general warrants—an effort that failed—it was careful to reserve its own power to authorize them: the motion was “to declare all General Warrants, for seizing and apprehending any person or persons, to be illegal, except in cases provided for by act of [P]arliament.”9

          The Wilkesite cases thus limited the prerogative of the executive in favor of the legislature. They stand for the proposition that the search-and-seizure power is so great, so potentially destructive of liberty in the hands of the executive, that it must be tightly controlled by the democratically elected legislature. So understood, these cases are limited in their application to the United States. The framers and ratifiers surely did not mean to place ultimate control of searches and seizures in the national legislature, as in Britain, given that the Amendment was understood as a constraint on Congress itself. But in light of the fact that general warrants continued to be authorized by colonial and state legislatures even after the War for Independence,10 it appears that the Wilkesite cases were not understood to mean that such warrants could never be used. Instead, the Wilkesite cases are best understood as expressing the sentiment that search-and-seizure activity must be controlled by the democratic process. Examination of the writs-of-assistance controversy will show that only a democratic process that is truly representative and accountable would do the trick. Control over searches and seizures had to be not only democratic but local.

        
        
          Page 28 →Local Control of Search-and-Seizure Policy: The Writs-of-Assistance Controversy

          I will spend a bit more time discussing the writs-of-assistance controversy of the 1760s because it is almost uniformly thought to be the single most important episode in colonial history to shed light on the meaning of the Fourth Amendment.11 There is also a direct causal link between this controversy and American Independence, which came in the next decade. As John Adams would later write, it was in the cauldron of the writs-of-assistance controversy that “‘the child Independence was born.’”12 A close examination of this episode shows that the touchstone of the colonists’ complaints about the writs was the loss of local control over search-and-seizure policy: that despite their unquestionable legality in England, the writs were illegal in the colonies. Moreover, not every colony agreed that the writs were unlawful, and they were actually issued in Massachusetts, New Hampshire, New York, and South Carolina.

          Writs of assistance were akin to general search warrants. However, they were especially pernicious in at least three respects. First, they could be obtained by customs officials as a matter of course, without any allegation of illegal activity. Second, judges were required to issue them and had no further role in overseeing their execution. Finally, they did not expire upon seizure and return of stolen or untaxed goods, as with an ordinary warrant, but instead were operative until six months after the death of the monarch under which they were issued.

          Such writs were used in Massachusetts beginning in 1755 by customs officials searching for untaxed goods. However, a controversy arose with the death of King George II in late 1760, and the consequent expiration of all extant writs of assistance in the spring of 1761. When new writs were requested in Massachusetts by English authorities, a group of Boston merchants resisted and hired prominent Boston attorney James Otis to represent them. In the proceeding before the Massachusetts Superior Court that became known as Paxton’s Case, Otis eloquently pointed out the perniciousness of general warrants and offered a persuasive defense of specific warrants as an alternative. He argued that in the case of felony, “an officer may break” into a dwelling only “by a Special Warrant to search such a House, sworn to be suspected, and good Grounds of suspicion appearing.”13

          Paxton’s Case is best viewed as the culmination of a century-long push in Massachusetts toward local control of search-and-seizure policy. Otis’s legal arguments in favor of specific warrants were severely flawed. As the Page 29 →Wilkesite cases tell us, general warrants in England were legal as long as they were authorized by Parliament. General warrants and writs of assistance were the norm in Britain, not an aberration. Indeed, the writ of assistance was an example given in the Wilkesite case of Money v. Leach of a general warrant authorized by Parliament.14 Moreover, it was unmistakably clear that English law applied to Massachusetts in that respect. Otis’s mistake—or, perhaps, his gambit—was to conflate established English law with evolving Massachusetts law. The colony had, over the course of the prior century, become increasingly hostile toward general warrants, culminating in legislation in 1756 that “abandon[ed] general warrants in favor of warrants founded on some elements of particularity.”15 Otis’s argument ignored the growing gulf between Massachusetts law and English law. Only according to the law of Massachusetts were specific warrants favored.16 Perhaps unsurprisingly, Otis lost and the Massachusetts Superior Court ruled that writs of assistance could issue.

          In a January 4, 1762, Boston Gazette piece, Otis attempted to support his argument that customs officials in Massachusetts should be required to use specific warrants, despite the fact that they were permitted to use general warrants in England. His argument focused on the relative degree of control over customs officials in the respective locales. In England, he pointed out, customs officials were subject to the complete control of the court of exchequer, even extending to physical discipline when necessary: “In England the exchequer has the power of controuling them in every respect; and even of inflicting corporal punishment upon them for mal-conduct.” As such, they were accountable to the court of exchequer, and were called to account on a weekly basis for their conduct. Accordingly, the people had effective control over customs officials in England and had “a short and easy method of redress, in case of injury receiv’d from them.” But no such “checks and restrictions” existed in Massachusetts, “and therefore the writ of assistance ought to be look’d upon as a different thing there, from what it is here.” As Otis put it, the writ of assistance gave the customs officer greater power in Massachusetts than in England, “greater because UNCONTROUL’D—and can a community be safe with an uncontroul’d power lodg’d in the hands of such officers[?]”17

          The writs-of-assistance controversy was not primarily, as is generally thought, a dispute over a particular type of search-and-seizure practice. It was primarily a dispute over who gets to decide what those practices will be: a distant central government or a local, politically accountable one. Britain’s position was that Parliament remained sovereign over the colonies despite their lack of representation in that body because “Parliament and colonial Page 30 →legislatures cannot simultaneously reign supreme.” Though the colonies were not represented in Parliament, Britain justified central control of search-and-seizure policy on “the idea of one indivisible location for the sovereignty of a nation, Parliament being that location.”18

          What Americans complained about was not general searches per se but their “lack of voice in the decision about when and how searches may happen.” They revolted against the writs primarily because “their existence and content were determined by a legislative process in which the colonists had no voice.”19 This was Otis’s chief complaint. As the Wilkesite cases showed, even general warrants were acceptable so long as they were authorized by Parliament. The real complaint was not so much with general warrants, which continued to be issued widely in the colonies, but with the prescription of such warrants by Parliament rather than by colonial legislatures. It was only when general warrants “loomed from a foreign quarter and threatened [the] political autonomy” of the colonists that such warrants were suddenly seen as a threat to their liberties.20 What was critical was not that the writs acted as general warrants but “that the expanded jurisdiction of the writs was authorized by an unrepresentative British Parliament increasingly seen as lacking sovereign authority over America.”21

          Indeed, colonial judges issued general warrants even as colonists railed against British writs of assistance. As Andy Taslitz pointed out: “Despite growing condemnation of general searches by intellectuals and even by the judiciary, the typical searches actually authorized by colonial judges and legislatures at the time were every bit as general as those under the writs of assistance.”22 General warrants continued to be issued regularly by local, colonial judges right up until the break with England, and judges in at least five States continued to issue them after the Revolutionary War.23 The nominal dispute over the writs masked the much larger conflict over political representation, which ultimately exploded into violence at the Lexington town green.24 The writs were merely a symptom. The disease was loss of local, democratic controls over executive officials.

          In the colonial response to Paxton’s Case, too, we see a dramatic push toward local control of search-and-seizure policy. Not only did the local responses generally frustrate the policy of the central government, but the responses differed in important respects by colony. In Massachusetts, a legislative response was attempted. The legislature there passed a bill in March 1762 to nullify the decision in Paxton’s Case by essentially transforming writs of assistance into specific warrants. The bill would have “limited the duration of writs of assistance to seven days, based them on oath, and required Page 31 →that they designate the informer, the accused owner of contraband, and the alleged place of concealment.”25 Although the measure was vetoed by the governor, it stands as an example of “an effort to compel British customs officers to observe the restraints on searches that their local counterparts already accepted.”26

          Responses in other colonies were varied. After passage of the Townshend Acts in Britain in 1767, which endowed colonial courts with jurisdiction to issue writs of assistance, most of the colonial judiciaries were forced to confront the issue, and they did so in diverse ways. In one group of colonies—Connecticut, Maryland, Pennsylvania, and Rhode Island—judges either refused to grant the writs, ignored requests for them, or engaged in dilatory tactics in the hopes that customs officials would give up. Courts in Maryland chose largely to ignore the requests.27 The Rhode Island Superior Court used indefinite delay to frustrate customs officials.28 Like those in its neighbor to the east, judges in Connecticut also delayed in considering the writs, though arguably this was in a good-faith effort to determine their legality.29 Judges in Connecticut later rejected requests for writs, offering instead to issue them as specific warrants, as did judges in Pennsylvania.30

          By contrast, judges in another group of colonies—Virginia, Georgia, New York, and South Carolina—were more moderate, or at least more equivocal, in their responses to requests for writs. Virginia courts, taking a middle-of-the-road approach, granted writs that were general but were acceptable to colonial sensibilities in other respects: they were of definite duration rather than perpetual and were issued only when based on sworn allegations.31 The judges of Georgia expressed a willingness to issue general writs, but refused to do so unless the need arose in a particular case.32 In South Carolina, judges initially avoided responding to requests for writs of assistance while privately concluding that they were illegal. However, in 1773, the newly reconstituted high court of South Carolina ruled the writs legal and issued a number of them.33 In New York, the situation was reversed: judges there initially issued writs, later practiced the same kind of intransigence seen in Rhode Island, and finally outright refused to issue them.34

          Though it is tempting to see the colonial opposition as monolithic, the record discloses a more nuanced picture. Not all judges asserted colonial independence from the Crown, and those that did varied in their approach.35

          Judicial intransigence in some colonies was accompanied by foot-dragging and interference by executive officials. In one instance, faced with indefinite delay by the Rhode Island Superior Court in considering writs, customs officials went to the governor, only to be delayed further by the Page 32 →actions of the governor, the judge advocate, and a deputy sheriff. Ultimately, a writ was issued as a specific warrant, but night fell before it could be executed, allowing locals to remove the sought-after contraband.36 In Connecticut, the chief justice who had politely declined to issue the writs based on doubts about their legality also served as lieutenant governor of the colony. And when the British attempted to remove him from office based on the notion of separation of powers, the people of the colony blocked the attempt. In Pennsylvania, the chief justice sought and obtained the opinion of the colony’s attorney general, who agreed with him that the writs were illegal. In Virginia, the governor himself was on the court that permitted general but limited writs.37

          As had occurred in Massachusetts, colonial legislatures sometimes became involved. For example, in Connecticut, the chief justice, opining that “the superior court could do nothing contrary to the sense of the people,” suggested that the General Assembly of the colony take up the issue of the legality of the writs. The General Assembly took the chief justice up on his proposal, appointed a committee to study the question, and ultimately punted based on the committee’s conclusion that the matter “properly belonged to the Superior Court.” Privately, however, the General Assembly “advised the judges not to grant the writs.”38

          Accordingly, the writs-of-assistance controversy represents an episode in which local control over search-and-seizure policy was strongly asserted against the central government, in this case the Crown. Paxton’s Case clearly held the writs to be legal in Massachusetts, and the Townshend Act clearly extended their legality to the rest of the colonies. Yet centralized search-and-seizure policy was frustrated, and local policy made supreme, by the actions of local legislative, executive, and judicial officials. It is tempting to look back upon the writs-of-assistance controversy and see a widespread revolt by the colonists against the use of general warrants. With all the benefits of hindsight, we know that the colonists did unite in revolt in the following decade. We also know that general warrants were widely deemed unlawful by 1791, as their prohibition in the Fourth Amendment demonstrates. Yet general warrants were not universally reviled on this side of the Atlantic in the 1760s. Some States continued to use them even after Independence. And, as shown above, general warrants were issued to Crown officials in half—five out of ten—of the colonies for which data are available. A more nuanced view of the writs of assistance controversy shows that it was largely about holding Crown officials to local standards. True, the specific issue raised by the writs-of-assistance controversy—the legality of general warrants—was ultimately Page 33 →settled in a uniform way by the Fourth Amendment’s Warrant Clause. However, the controversy stands for the more general proposition that the colonists sought not continent-wide rules, but local control of Crown officials.

          The colonial response during the writs of assistance episode also tends to refute the argument of Reasonableness Model advocates that warrants were seen during the framing period as a bad thing, not a good thing. First, Otis’s central argument in Paxton’s Case—the initial colonial response to British assumption of power to obtain writs of assistance—was not that British officers must act without warrants and hold themselves vulnerable to suit. Rather, it was that they must obtain specific warrants. After Otis lost, the attempted legislative response in Massachusetts was in the same vein: to allow only those writs of assistance that met the requirements of limited duration, oath, and specificity. Moreover, of the four colonies with the strongest judicial reaction against issuing writs, judges in two (Connecticut and Pennsylvania) issued them or offered to issue them as specific warrants instead. Their response was not anti-warrant.

          In short, the dispute over the writs of assistance was superficially about the search-and-seizure policy of the British Empire. But too sharp a focus on the propriety of the writs themselves ignores the real issue: political representation. Again, Taslitz: “British search and seizure policies and practices were . . . inextricably intertwined with conflicting and changing understandings of the meanings of political ‘representation’ and associated, if implicit, notions of voice, autonomy, and inclusion.”39 The writs-of-assistance controversy supports the notion that the Fourth Amendment was designed, not to enshrine particular search-and-seizure rules on a nationwide basis, but to ensure that those rules would be formulated by localized, politically accountable decision-makers, not central planners.

        
      
      
        From Empire to Confederation to Republic

        Following Independence, two more episodes occurred that demonstrate that local democratic control, not warrants or generalized reasonableness, was the lodestar for the freedoms enshrined in the Fourth Amendment. First, in the Articles of Confederation period, the brief period in the 1780s after the Revolutionary War but before the Constitution, much of the state legislation ratifying a proposed 1783 confederal impost explicitly held federal officers to the search-and-seizure restrictions in the respective States. Then, two pieces of early federal legislation explicitly held federal officers to the standards of the States in which they operated, demonstrating that such a patchwork Page 34 →approach was unremarkable in the early Republic and suggesting that adherence to state law was the touchstone of reasonableness.

        
          Local Control Under the Confederation: State Legislation Ratifying the Proposed 1783 Confederal Impost Resolution

          Americans continued after the Revolution and before ratification of the Constitution to assert local control over search-and-seizure policy. Specifically, during the Articles of Confederation period, state legislation ratifying a proposed 1783 confederal impost resolution demonstrates the importance of state control over search-and-seizure rules. On April 18, 1783, the Confederation Congress recommended that it be granted the power to levy duties on some imports, such as rum, tea, sugar, coffee, wine, and molasses.40 Because it would grant a new power to the Congress not contained in the Articles, the resolution required ratification by each and every State before it could take effect. The ratifying legislation tells us much about the way the rights ultimately expressed in the Fourth Amendment in 1791 were viewed within the previous decade.

          Eight of the States that passed legislation ratifying the confederal impost included what can be called “mini bills of rights” that explicitly required that the confederal government abide by certain search-and-seizure rules in enforcing the impost regulations.41 Five—Georgia, Massachusetts, New Hampshire, South Carolina, and Virginia—required the confederal government to obtain a search warrant, though not necessarily a specific one, in order “to break open any dwelling house, store or ware-house.”42 Pennsylvania’s legislation was less protective than this baseline, requiring a warrant (again, not necessarily a specific one) only for “dwelling house[s].”43

          The other two States that enacted explicit search-and-seizure constraints on the confederal government—North Carolina and Rhode Island—imposed more stringent requirements. First, they included all premises within the prohibition.44 Additionally, these two States required that such warrants be specific: Rhode Island required that the warrant “particularly discriminat[e] the dwelling-house, store, ware-house, or other building,”45 and North Carolina provided that a warrant could be granted with regard to “such house” where uncustomed goods were suspected of being.46

          Three States imposed search-and-seizure constraints by generally requiring that the confederal government follow the respective state constitutions and laws in collecting the impost. Delaware required that “such rules and ordinances for collecting and levying the . . . duties . . . be not repugnant to Page 35 →the constitution and laws of this state,”47 and Maryland similarly required that “such ordinances, regulations and arrangements . . . for the faithful and punctual payment and collection of the . . . duties . . . shall not be repugnant to the constitution of this state.”48 Because the Delaware and Maryland constitutions required the use of specific warrants, their legislation ratifying the confederal impost required the same.49 Connecticut’s legislation imposed constraints on the central government in a more roundabout way by directing its citizens to adhere to confederal impost regulations except to the extent that they were “inconsistent with the constitution and internal police of this state.”50

          Finally, New York’s conditional ratification, which the confederal Congress rejected, required that its own officials, who obviously would have to abide by state law, enforce the impost. Only New Jersey imposed no constraints on the search-and-seizure authority of confederal officials in enforcing the proposed impost legislation.51

          In sum, ten of the thirteen States in ratifying the proposed confederal impost regulation of 1783 required confederal authorities to obtain warrants supported by oath52 in collecting the impost. Four of those ten—Delaware, Maryland, North Carolina, and Rhode Island—required, expressly or by necessary implication, that those warrants be specific, while the other six did not. The States also differed as to whether any types of premises could be searched warrantlessly: Pennsylvania’s warrant requirement applied only to dwellings; Georgia, Massachusetts, New Hampshire, South Carolina, and Virginia applied their requirement to stores and warehouses in addition to dwellings; North Carolina and Rhode Island applied it to all buildings; and it is unclear how far Delaware’s and Maryland’s respective warrant requirements extended. While nine of these ten required that searches be conducted in daytime, it is unclear whether Delaware did.53 Of the three that did not require warrants, two required that collectors of the impost adhere to state law generally: Connecticut, by authorizing its residents to ignore any impost regulations inconsistent with state law, and New York, by requiring that the enforcers of the impost be state agents.

          Thus, as late as 1786 (when legislation was enacted in the final State, Rhode Island)—three years before the Bill of Rights was drafted and five years before it was ratified—a patchwork of search-and-seizure rules, different in significant respects, was contemplated. This crazy quilt of rules that varied by State meant that national officials were to be constrained in different parts of the country in different ways depending upon the State in which they acted. Accordingly, Americans of that period were quite accustomed to the idea that national officials would be subjected to different search-and-seizurePage 36 → rules on a State-by-State basis. Indeed, this was, in essence, already the case. Anyone committing a trespass, confederal official or not, would be liable to suit under whatever state law applied. The impost ratification legislation was simply explicit in preserving the status quo.

          The idea was so non-controversial that the confederal Congress readily accepted the search-and-seizure constraints that came as conditions accompanying the ratifications of eleven of the twelve States that imposed them. It was only when New York demanded that the collectors of the impost in that State be state employees that the Congress balked, deeming confederal superintendence over the impost collectors to be “an essential part of the plan.”54

          One might argue that this arrangement under the Articles of Confederation is weak evidence of what was contemplated by the Constitution. The Constitution, after all, was developed as an antidote to the anemic government under the Articles, a centralizing force in stark contrast to the decentralizing Articles. This assertion, however, misses the entire point of the Bill of Rights. As will be explored more fully in the next chapter, the Bill was a concession to the Anti-Federalist opponents of the Constitution who had feared that it would consolidate too much power in the hands of the federal government at the expense of the States. While the Constitution represented an advancement toward centralization, the Bill of Rights represented a countervailing step back toward the kind of decentralization epitomized by the Articles. In much the same way that the centripetal forces of the Constitution were a reaction to the decentralizing tendencies of the Articles, pulling the Nation together, the centrifugal forces of the Bill of Rights were a reaction to the centralizing tendencies of the Constitution, allowing for differentiation by States to be preserved. As the Constitution drew the Nation in and imposed uniformity, the Bill of Rights carved out spheres where variety and diversity could thrive.

          Finally, observe that the States’ conditional ratification of the 1783 confederal impost legislation demonstrates a clear preference for warrants, further undermining the claim of Reasonableness Model adherents that warrants were actually disfavored by the framers and ratifiers of the Fourth Amendment. Ten of the thirteen States implicitly or explicitly required that confederal officers obtain warrants prior to searching or seizing. These measures were passed in order to hem in the authority of confederal excise collectors, not to immunize them from suit. If Reasonableness Model proponents were correct, those States would have forbidden the use of warrants, leaving confederal officers open to common-law tort suits for trespass in state courts. Page 37 →Thus, in the decade before the Fourth Amendment was adopted, the warrant was viewed primarily as a constraint on central authority, not a get-out-of-jail-free card.

        
        
          Local Control Under the Republic: Contingent Federal Search-and-Seizure Authority in Early Legislation

          Two early pieces of federal legislation, the Judiciary Act of 1789 and the Militia Act of 1792, specifically granted federal officers the same search-and-seizure authority that analogous state officers had under the laws of the respective States. Thus, federal legislation expressly calibrated a federal officer’s search-and-seizure authority to the laws of the State in which he acted. Once again, this time following ratification of the Constitution, we see the assertion of local norms binding actors of the central government vis-à-vis search and seizure. While this falls short of definitive proof that the Constitution requires compliance with state law, the absence of any statutory language setting a constitutional floor strongly implies that Congress meant these statutes to track the constitutional limits on federal search-and-seizure authority. That is, by following state law, federal officials were necessarily acting reasonably under the Fourth Amendment.

          Section 33 of the Judiciary Act of 1789, enacted by the First Congress, provided that

          
            for any crime or offence against the United States, the offender may, by any justice or judge of the United States, or by any justice of the peace, or other magistrate of any of the United States where he may be found agreeably to the usual mode of process against offenders in such state . . . be arrested.55

          

          Although directed to judicial officers, not executive officials, the term “usual mode of process” was understood by contemporary lawyers as referring to arrest warrants. Thus, Congress essentially authorized arrest by warrant by federal officers and “assumed the applicability of state laws and practices” to regulate such arrests.56

          Then, in 1792, the Second Congress passed the Militia Act, section 9 of which granted federal marshals and their deputies “the same powers in executing the laws of the United States, as sheriffs and their deputies in the several states have by law, in executing the laws of their respective states.”57 While section 33 of the Judiciary Act dictated that federal power to issue and Page 38 →execute arrest warrants would track state law, the Militia Act provided that federal power to otherwise search and seize would generally do so as well, except as provided by more specific federal legislation, such as the Collection Act of 1789 and the Excise Act of 1791.58

          It is true that ordinary citizens already had the same common-law power to make arrests as did constables and sheriffs, and that federal marshals and their deputies had no less inherent authority than private persons.59 However, as of 1792, there was sufficient dispute over whether and to what extent common-law precepts applied to the new federal government that it would have been unclear the extent to which, if at all, ordinary citizens could make warrantless arrests for federal crimes. Given this lack of clarity, Congress granted federal officers the express authority to arrest for federal crimes that matched the power to arrest for state offenses.

          In addition, the 1792 Act grants federal officers all “the same powers in executing the laws” enjoyed by state officers, including several powers generally denied to ordinary citizens. For example, state officers generally enjoyed the power to execute search warrants, whereas private persons did not.60 In addition, eighteenth-century justice of the peace manuals took pains to differentiate between the arrest powers of government officials and those of private persons. So, for example, one such manual published in the same year of the Militia Act stated that “all persons” must apprehend a felon if the felony is committed in their presence, but only “a watchman may arrest a night walker” and only “a constable may ex officio arrest a breaker of the peace in his view.”61 Likewise, while private persons could halt an ongoing affray, they had no power to break doors to a private home to stop the affray or to arrest the affrayers once the tumult had concluded. Those powers lay exclusively with state officers.62

          Moreover, although private persons and state officials alike could arrest for felonies, state officials generally had greater power to break doors to arrest for felonies than did private persons. In particular, a private person could not break doors to arrest “barely upon suspicion of felony,” while “a constable in such case may justify.”63 While an ultimate finding of guilt of the arrestee could retroactively justify the private person’s breaking of doors in such an instance, one could hardly say that the power of the private person and the state official were equivalent: only the latter could, on suspicion of felony, break doors to arrest even an innocent person. Thus, the 1792 Act clothed federal officers with precisely the same law enforcement powers as their state counterparts.

          In sum, while the Fourth Amendment would dictate that a federal warrantPage 39 → must be particularized, founded upon oath, and issued only on probable cause, the Judiciary Act of 1789 and the Militia Act of 1792 together provide that state law would determine when a warrant was needed, how it must be executed, whether and to what extent an arrestee’s person and effects could be searched, and so forth. And this state of affairs existed continuously from the earliest days of the Republic until the mid-1930s, when Congress first explicitly granted federal officers general search-and-seizure authority untethered to underlying state law.64

          One might argue that, because the 1789 and 1792 Acts require federal officers to follow state law, the Fourth Amendment cannot impose that requirement, for then the legislation would be superfluous. But the Amendment establishes a rule of limitation, while the legislation is a grant of power. The legislation granted federal executive officers search-and-seizure power up to the limits of the Amendment. Absent the legislation, federal officers would have had no special powers to search or seize beyond that which was provided to ordinary citizens in each State. In effect, these provisions prohibited the States from treating federal officials as private persons and instead gave them the same search-and-seizure authority as state officials. But the Fourth Amendment prohibited Congress from going further than that.

          No discussion of early federal search-and-seizure law would be complete without reference to three other early federal statutes. The Collection Act of 1789 permitted customs searches of ships without a warrant based on “reason to suspect” that goods subject to duty were concealed therein.65 The Act of August 4, 1790, permitted warrantless and suspicionless searches of ships.66 The Excise Act of 1791 permitted searches of “houses, store-houses, ware-houses, buildings and [other] places” without warrant if those premises were registered as places where distilleries were located.67 If these Acts shed light on the meaning of the Fourth Amendment, they would cut against the claim that the Amendment ties the search-and-seizure authority of the federal government to that of each respective State. And, indeed, the Court and a number of scholars have argued that the Acts tell us how the Fourth Amendment should be interpreted, based on the following syllogism: the same men who drafted these statutes also drafted the Fourth Amendment; they would not have drafted statutes that they believed violated the Fourth Amendment; therefore, we must assume that the men who drafted the Fourth Amendment believed that it permitted the searches authorized by the statutes.68

          However, any inference that legislation passed by early Congresses was necessarily constitutional butts up against perhaps the most famous Supreme Court case in U.S. history, Marbury v. Madison, in which the Court famously Page 40 →declared unconstitutional another provision of the Judiciary Act of 1789.69 Such an inference also butts up against the verdict of the court of history that the Fugitive Slave Act of 1793 and the Alien and Sedition Acts of 1798 were likewise unconstitutional.70 Regarding the latter, Justice David Souter wrote in 1992: “If the early Congress’s political actions were determinative, and not merely relevant, evidence of constitutional meaning, we would have to gut our current First Amendment doctrine to make room for political censorship.”71 Regarding the former, Judge Abram Smith of the Wisconsin Supreme Court wrote in 1854: “It is a remarkable fact that the most startling deviations from strict constitutional limits occurred in the very earliest years of the republic.”72

          Moreover, the syllogism itself is faulty because, while federal statutes are drafted by Congress and signed by the President, constitutional amendments are drafted by Congress and ratified by the States. Interpreting a constitutional provision requires consulting not just the Members of Congress who voted for it but the members of the legislatures of the three-fourths of the States that ultimately ratified it. And in the special case of the Bill of Rights, though we have little direct evidence of the understandings of the ratifiers, statements by the Anti-Federalist critics of the Constitution during the ratification debates stand in as a surrogate. The understandings of the Anti-Federalists loom large for, as we will see in Chapter 3, the Federalist-dominated Congress proposed the Bill of Rights solely to fulfill a pre-ratification promise to them. While Congress chose the precise wording of the amendments, the ideas that those words represent were dictated to Congress by the Anti-Federalists. House member James Madison drafted the Bill, yes, but in an important sense he merely held the pen through which the thoughts of men such as Patrick Henry, George Mason, and Melancton Smith flowed. As Justice William Brennan once instructed, an amendment to the Constitution cannot be treated

          
            simply as an Act of Congress, as to whose meaning the intent of Congress is the single touchstone. Both the Constitution and its Amendments . . . became supreme law only by virtue of their ratification by the States, and the understanding of the States should be as relevant to our analysis as the understanding of Congress. This observation is especially compelling in considering the meaning of the Bill of Rights. The first 10 Amendments were not enacted because the Members of the First Congress came up with a bright idea one morning; rather, their enactment was forced upon Congress by a number of the States Page 41 →as a condition for their ratification of the original Constitution. To treat any practice authorized by the First Congress as presumptively consistent with the Bill of Rights is therefore somewhat akin to treating any action of a party to a contract as presumptively consistent with the terms of the contract.73

          

          To use Gerard Bradley’s Melvillesque analogy, “the intentions of the whale (the anti-federalists) are more important than those of the ship’s crew (the First Congress, especially Madison).”74 In interpreting the Fourth Amendment, the views of the First Congress are of secondary importance.

          In any event, the early federal acts permitting warrantless and even suspicionless shipboard searches likely tell us, if anything, that such searches were simply not seen as implicating the Fourth Amendment at all. It is true that some Americans of that period viewed ships as akin to dwellings in terms of searches and that the years of the writs-of-assistance controversy saw “ardent public hostility” toward shipboard searches.75 However, Tom Davies has argued powerfully that ships were not viewed by the framing generation as falling within the “persons, houses, papers, and effects” formulation of the Fourth Amendment. If so, shipboard searches would have been viewed, not as “reasonable,” but as not governed by the Fourth Amendment at all. According to Davies, ships were seen as governed by admiralty law, a branch of civil law outside the common-law protections afforded by the Fourth Amendment. As Davies noted, not a single Supreme Court case between 1789 and 1925 involving seizure of a ship so much as mentions the Fourth Amendment, powerful evidence that ships were viewed as simply falling outside the Amendment’s terms.76 Whether the early customs statutes reflect a consensus that the Fourth Amendment was inapplicable to shipboard searches, or were simply instances of early Congresses reading the Fourth Amendment in a stingy, pro-Federalist manner, they tell us little about the original understanding of the Amendment.

          The 1791 Excise Act, by contrast, clearly implicated the Fourth Amendment because it applied to searches and seizures on land.77 But this Act was bitterly opposed by Anti-Federalists and “was widely perceived as overly intrusive of privacy.”78 According to Francis Wharton: “A majority of the southern and western members [of Congress], even before the bill was passed, proclaimed an organized agitation for its repeal.”79 The few statements we have of House members debating the search provisions of the 1791 Act illustrate this: Virginia Anti-Federalist Rep. Josiah Parker objected to the provisions regarding “the mode of collecting the tax” as being “hostile Page 42 →to the liberties of the people.” In vivid terms, he warned that the collections provisions would “let loose a swarm of harpies, who, under the denomination of revenue officers, will range through the country, prying into every man’s house and affairs, and like a Macedonian phalanx bear down all before them.” Rep. James Jackson, an anti-administration Federalist from Georgia, also opposed the Act as “unfriendly to the liberties of the people.”80 Even some generally pro-administration Federalists were against the Act on constitutional grounds. Rep. John Steele of North Carolina, for example, complained that the proposed Act would subject citizens “to the most unreasonable, unusual and disgustful situation of having their houses searched at any hour of the day or night.”81

          After the Act became law, it “triggered apocalyptic protests”82 and “was assailed violently from the country at large.”83 Maryland, North Carolina, Pennsylvania, and Virginia “united in solemn declarations of rooted dislike, and of resistance” amounting to, in some cases, “nullification.”84 Delegates from Pennsylvania’s western counties remonstrated to Congress that “[i]t is insulting to the feelings of the people to have their . . . houses . . . ransacked.”85 An essay in a New York newspaper, apparently reprinted from a North Carolina paper, objected that, pursuant to the Act, “every citizen’s house in the United States, is liable to undergo the insult of a search.” The essay continued that the Act “lays open the peaceable dwellings of the inhabitants of a country to the entrance, insults and rudeness of a set of unprincipled excisemen,” and “disturb[s] the peace and happiness of their families by the entering, searching and ransacking their houses and closets, by a set of rude and insulting excisemen.”86

          Those familiar with the Whiskey Rebellion of 1794 know that the opposition to the 1791 Excise Act soon turned violent. Barely three months after the Act went into effect, the collector of revenues for Pennsylvania’s western counties was attacked by a mob of “armed men, who stripped him, cut off his hair, tarred and feathered him,” and stole his money and his horse. After a complaint was filed against members of the mob in federal court, a man attempting to serve the papers relating to the litigation was himself tarred and feathered, had his horse and watch stolen from him, and was blindfolded and tied up in the woods for five hours. These acts of domestic terrorism continued in western Pennsylvania for three years until, in 1794, opposition ripened into the Whiskey Rebellion, an armed uprising put down only when President Washington called in the militia.87 The acts of the western Pennsylvania insurgents of the early 1790s belie any notion that the provisions of Page 43 →the 1791 Excise Act represent anything resembling a national consensus on the meaning of the Fourth Amendment.

          The point here is not that the Excise Act was unconstitutional because it sparked violent protest. And, to be clear, the Act was opposed not just because of the way the tax was collected but also because of the tax itself. The point is simply that we cannot assume that the Excise Act was constitutional simply because it was enacted by the same Congress that proposed the Fourth Amendment. Pro-administration Federalists, who desired to empower the federal government, constituted a majority of the First Congress. But Anti-Federalists constituted a sizable minority.88 Much of the legislation considered in the First Congress was seen as carrying over the issues from the ratification debates, particularly on the question of federalism. Fundamental questions about the nature of the young Republic were inherent in virtually every issue debated in the First Congress, and debate revolved around a Federalist/Anti-Federalist axis.89

          Moreover, the 1791 Excise Act was the handiwork of none other than Treasury Secretary Alexander Hamilton, whom Anti-Federalists despised. Indeed, opposition to Hamilton was one point around which Anti-Federalists could rally; they generally voted as a united bloc against his proposals. Together with anti-administration Federalists, they sometimes came close to defeating those proposals.90 It blinks reality to think that there existed any consensus view that the intrusive search provisions of an Act whose architect was the hated Secretary of the Treasury were constitutional.

          In the First Congress, the Bill of Rights and ordinary legislation were on two different tracks. The Bill, though necessarily blessed by the Federalist majority, was an Anti-Federalist project. Statutes, by contrast, generally subordinated the concerns of the minority Anti-Federalists as part of the Federalist project of building a powerful central government. This gives us good reason to resist the facile notion that the expansive federal search authority created by the First Congress was necessarily consistent with the Fourth Amendment. It is not only, as Tracey Maclin put it, that “early Americans did not always practice what they preached”;91 it is also that they were preaching from two different pulpits.

          But one can hardly say the same of the local-control provisions of the 1789 Judiciary Act and the 1792 Militia Act. By declining to establish federal search-and-seizure rules, and instead calibrating federal rules to those of each respective State, Congress avoided the kind of controversy—culminating in armed rebellion—engendered by the Excise Act. Unlike that Act, the local-controlPage 44 → provisions of the Judiciary and Militia Acts represented a consensus view of Federalists and Anti-Federalists alike.

          Of course, these statutes are evidence only of what members of the early Congresses believed the Fourth Amendment permitted, not what they thought it required. One might argue that compliance with section 33 of the Judiciary Act of 1789 or section 9 of the Militia Act of 1792 might put a federal officer afoul of the Fourth Amendment if a State’s search-and-seizure rules fell below some constitutional minimum set by the Fourth Amendment. But notice what the statutes do not say: they do not authorize federal officials to follow state law unless it would violate the Constitution to do so. They authorize federal officials to follow state law, full stop. Compare this with the language of section 34 of the Judiciary Act of 1789, commonly known as the Rules of Decision Act, which does contain such a proviso: “[T]he laws of the several states, except where the constitution, treaties or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the courts of the United States in cases where they apply.”92 Congress could equally have provided in its next-door neighbor, section 33, that any federal “offender may . . . agreeably to the usual mode of process against offenders in such state . . . be arrested, except where the constitution, treaties or statutes of the United States shall otherwise require or provide.” That they did not strongly suggests that federal marshals could not possibly violate the Fourth Amendment if they followed state law because by following state law they were necessarily abiding by the Fourth Amendment.93 An “unreasonable” search or seizure was one that was inconsistent with state law.

          Even to speak of government officials “violating the Fourth Amendment” is a prochronism that would have made no sense in 1791 because, to the framers and ratifiers, an individual federal officer could not possibly violate the Fourth Amendment. He could violate only state law. An officer’s misconduct was not considered an illegal act by the government; it was merely an instance of personal misconduct to be redressed by state tort or criminal law. As Tom Davies wrote:

          
            [T]he officer exercised sovereign power when he executed a legal warrant, and he also exercised official authority deriving from his own office when acting without a warrant but within the lawful bounds of that office. . . . However . . . an officer’s conduct ceased to be official if he exceeded his lawful authority; then he committed only an “unlawful” personal wrong for which he was subject to forcible resistance and trespass liability just as if he held no office at all.94

          

          Page 45 →Only Congress could violate the Fourth Amendment, either by purporting to authorize the issuance of general warrants or permit warrantless actions by federal officers inconsistent with state law, either of which would ostensibly immunize federal officers from suit, thereby displacing state law governing searches and seizures. Again, that is why Madison’s initial version of the Amendment was to be placed in Article I. The Amendment preserves the power of each State to prescribe search-and-seizure rules within its borders by subjecting even federal officers to its own law.

        
      
      
        Conclusion

        A common thread runs through the writs-of-assistance controversy of the 1760s, the state impost law ratifications of the 1780s, and the early federal legislation of the 1790s: local control over search-and-seizure policy. If this view is correct, then Reasonableness Model adherents and Warrant Model advocates are each partly right and partly wrong. The Fourth Amendment does subject federal officials to a standard of reasonableness, not a regime of warrants. But it is not a freestanding reasonableness standard to be constructed freehand by unelected federal judges. It is a standard of reasonableness tied to and established by local law: statutes enacted by local legislatures, common-law doctrines determined by local judges, and normative judgments made by local juries. By the same token, the Fourth Amendment does sometimes require that federal officials use warrants, but only when, and only to the extent that, their state counterparts also fall under this obligation. Both the Reasonableness and the Warrant Model correctly home in on the key aim of the Fourth Amendment: the control of executive discretionary authority to search and seize. But that control would not necessarily be maintained by a strict warrant requirement enforced by judges ex ante nor by a reasonableness requirement enforced by juries ex post, but by a regime of local democratic controls on federal officers.

        These attempts to reserve local control of search-and-seizure policy dovetail almost perfectly with the Anti-Federalist impetus behind the Fourth Amendment. It was these opponents of the Constitution who ultimately compromised, demanding a Bill of Rights with robust protections for state norms as the price for their acquiescence to union. They demanded that certain spheres of human activity be carved out of the centralization agenda of the Federalists and be retained for local control. One of those areas, because of the grave potential for abuse, was search-and-seizure law. It is to this story that we now turn.

      
    
  
    
      
        Page 46 →Three
        The Anti-Federalists and the Fourth Amendment

      
      This chapter focuses on the Anti-Federalists. It was these opponents of the Constitution who ultimately compromised, demanding a Bill of Rights with robust protections for individual rights and state norms as the price for their acquiescence to union. They demanded that certain spheres of human activity be carved out of the centralization agenda of the Federalist champions of the Constitution and be retained for local control. One of those areas, because of the grave potential for abuse, was search-and-seizure law. In chapter 2, we explored the writs-of-assistance controversy and two other attempts in early American history to preserve local control of search-and-seizure policy. These attempts dovetail almost perfectly with the Anti-Federalist impetus behind the Fourth Amendment.

      This chapter will first introduce the political agenda of the Anti-Federalists and the vital role they played in the adoption of the Bill of Rights. It will then discuss the Anti-Federalists’ view of the deep interconnections between state sovereignty and individual liberty, which led them to demand that state common-law protections of liberty be preserved. It then discusses their state-centered, proto-Realist view of the common law, and how this view came to dominate political and legal discourse shortly after the founding. Finally, it discusses how the Anti-Federalists’ view of the common law and of the interconnections between federalism and rights translates into a view of the Fourth Amendment that emphasizes local control of search-and-seizure policy rather than either warrants or general reasonableness.

      
        Page 47 →Who Were the Anti-Federalists and Why Do We Care?

        The first order of business is to explore why exactly we should care what the Anti-Federalist opponents of the Constitution wrote and said about constitutional restrictions on federal search-and-seizure authority. After all, the Anti-Federalists lost the ratification battle. But “we distort history when we ignore the losers in a conflict, because losing movements are forces which at every moment have influenced the final outcome.”1 Too many scholars of the Bill of Rights have ignored the influence of the Anti-Federalists.

        The Bill of Rights was added to the Constitution as an implicit condition for ratification. Without the promise of such a bill, ratification almost surely would have failed. The Anti-Federalists initially were in the majority in Massachusetts, New Hampshire, New York, North Carolina, and Virginia.2 Indeed, in New York, popular sentiment was opposed to ratification by a margin of greater than two to one.3 The Federalists soon realized that they would need to promise the adoption of a bill of rights shortly after ratification in order to ensure that the Constitution would be ratified. In Massachusetts, the first State in which the Constitution met with serious opposition, ratification would have been impossible had the Federalists not agreed to propose amendments to Congress.4 Likewise, “the Federalists of Virginia realized that they were not a commanding majority and would have to compromise to avert rejection of the Constitution or irresistible demands for its radical modification.”5 That compromise consisted of a promise of a bill of rights, and even with that promise, the vote was a close one: 89 to 79.6

        Virginia and New York, the tenth and eleventh States to ratify, were particularly critical. Although the Constitution technically went into effect when the ninth State to ratify, New Hampshire, did so on June 21, 1788, a Union without New York and Virginia would have been almost inconceivable. Without New York, which separated New England from the rest of the young nation, and Virginia, which included the present States of West Virginia and Kentucky and stretched from the Atlantic to the Mississippi, the Union would have been left in three noncontiguous pieces, and deprived of almost 30 percent of its population and one of its busiest ports.7 Only by pledging to advance the adoption of a bill of rights as one of the first orders of business of the new government did the Federalists secure ratification by swaying a sufficient number of moderate Anti-Federalists in these two States to their fold.

        By “moderate Anti-Federalists,” I refer to those who were at first opposed Page 48 →to the Constitution but ultimately voted for it based on the promise of a bill of rights. While hard-line Anti-Federalists voted against the Constitution in the ratifying conventions, and were thus not a party to the compromise, the moderates were. At the New York ratifying convention, following ratification by ten other States, these more moderate Anti-Federalists sought not outright rejection of the Constitution but “assurances that the defects of the proposed Constitution could be remedied.”8

        Thus, we have to look to men like Melancton Smith, the leader of the moderate Anti-Federalist faction at the New York ratifying convention.9 Alone among the leaders of the Anti-Federalist cause in New York, Smith possessed “a sufficient degree of moderation to recognize the crisis that exclusion from the Union might produce.”10 Aside from the “economic and political chaos” that would result from New York’s being left out of the Union, rejection of the Constitution also risked secession of the southern part of the State, including New York City.11 Smith and his allies thus favored union but based only on the prospect of amending the Constitution to better reflect the legitimate state sovereignty concerns of the Anti-Federalists. Accordingly, the convention reached a compromise that the Constitution would be ratified but would also be accompanied not only by proposed amendments, as in Massachusetts and Virginia, but also by a letter sent to the other States calling for a second convention at which amendments could be considered. Smith ultimately voted in favor of ratification, taking eleven other moderate Anti-Federalists with him. The final vote for ratification in New York was 30–27.12 We have Smith to thank, as much as Madison or Hamilton, for the Nation as we know it today. Because that small band of moderate Anti-Federalists led by Smith formed the fulcrum upon which ratification, and a viable Union, turned, their views should be considered paramount when interpreting the Bill of Rights.

        Even after Virginia and New York ratified and the First Congress was in session, “[r]atification remained incomplete, revocable, and precarious.” In addition to New York, three other States had coupled their ratification with a proposal for a second constitutional convention, which might start pulling threads from the delicate fabric of compromises struck in Philadelphia. Had an adequate bill of rights not been quickly adopted, “a second convention might have . . . gutted the Constitution” via much more radical changes in the constitutional structure.13 James Madison viewed the result of the New York ratifying convention—ratification coupled with proposed amendments and a call for a second convention—“to Page 49 →be a complete victory for the Antifederalists.”14 The Bill of Rights was necessary, in Madison’s words, “in order to extinguish opposition” to the new Constitution.15

        For Madison, the issue was one of political life or death. The future President saw that he needed to back the proposed amendments following ratification or risk political suicide. In his home State of Virginia, the Anti-Federalists had only gained in power since ratification.16 The Virginia legislature rejected Madison’s bid for a U.S. Senate seat and instead chose two Anti-Federalists to fill the positions. Through what we would today call “gerrymandering,” his political enemies almost succeeded in keeping him out of the U.S. House of Representatives as well. He won election to the House only because he made a commitment to his constituents to pursue a bill of rights. Madison “readily admitted that he would not have been elected without a Federalist commitment to amendments, nor would Virginia have ratified the Constitution in the absence of that commitment.”17 He felt duty bound to follow through on this pledge. Moreover, at the time he proposed the Bill of Rights in the House, North Carolina and Rhode Island still had not ratified, and one prominent Federalist from North Carolina informed him that the State would refuse ratification unless amendments were forthcoming.18 In his speech introducing the Bill in the House, Madison invoked the need to entice these last two States into the Union.19 And he conceded privately that the Bill of Rights was a “direct response[] to these political pressures.”20

        In short, the Bill of Rights was attributable almost entirely to the Federalists’ efforts to placate moderate Anti-Federalists. As Murray Dry put it: “[W]hile the Federalists gave us the Constitution, the Anti-Federalists gave us the Bill of Rights.”21 For these reasons, “Anti-Federalist political thought is essential to understanding the meaning of the Bill of Rights.”22 That explains why the Supreme Court has cited the Anti-Federalists when interpreting virtually every provision of the Bill of Rights.23 Thus, when interpreting the Bill, we must look to what men like moderate Anti-Federalist leader Melancton Smith sought to accomplish with it.

        Incorporation of the Anti-Federalist worldview into our interpretive strategies suggests a view of the Bill of Rights that looks to state law as the benchmark for federal rights, at least where the capacious language of the Bill cries out for a benchmark. In the words of Robert Palmer: “The Antifederalist origin to the demand for a Bill of Rights dictates a state-oriented approach to the Bill of Rights.”24 This is because of the Anti-Federalist view that individual liberty is tied to state power.

      
      
        Page 50 →The Anti-Federalist Notion of State Sovereignty as a Guarantor of Individual Liberty

        The Anti-Federalists opposed the Constitution because they feared that its concentration of power in the central government would lead to both the annihilation of the state governments and the destruction of individual liberty. They believed that the proposed new central government would draw power away from the States, leaving them weak and enervated, leading to infringement of the rights of their citizens. This sounds odd to modern ears because we tend to view individual rights as being in tension with government power. But the Anti-Federalists saw things differently. They saw responsive, accountable state government as the guardian of liberty. The threat to freedom came, not from government in general, but from centralized government. The Anti-Federalists viewed the States as the protectors of individual rights.25 Every State recognized the individual rights of its citizens through a constitution, bill of rights, or a very strong common-law tradition.26 State power and individual rights were intertwined in their minds: the States were positioned as the guarantors of freedom as against any central government, be it the British Empire, the Confederation Congress, or the proposed federal government.

        The central innovation of the Constitution was that the new federal government could act directly upon the people—it could require or forbid conduct by individuals, so long as it was within the federal government’s enumerated powers—unlike the Confederation government, which could act only on the States. A new central government that could act directly upon the citizenry without having to go through the States would be able to bypass all state-level protections of liberty. The greatest fear of the Anti-Federalists, spurring them to demand a federal bill of rights, was that the state constitutions and bills of rights would be ineffectual to protect the citizenry from the new federal government’s exercise of broad new powers. Of particular concern were the Necessary and Proper Clause, which gives an open-ended means by which Congress can effectuate its enumerated powers, and the Supremacy Clause, which explicitly subordinates state norms to federal power.27 And because the federal government would be acting directly upon the citizenry, state constitutions, bills of rights, and common-law protections were no barrier. The new government could simply sidestep the protections that had developed through centuries of Anglo-American law, such as the right to a jury trial and the privilege against self-incrimination. Preservation of individual freedom was thus inextricably linked to the preservation of state power; states’ rights and individual rights were intertwined.28

        Page 51 →Anti-Federalist George Mason summed up these concerns in the very first sentence of his Objections to the Constitution of Government Formed by the Convention.29 Mason, who attended the Constitutional Convention but refused to sign the Constitution, published his Objections before the ink was dry on the Constitution, and his Objections became “the first salvo in the paper war over ratification.”30 Mason’s Objections were second only to those of Elbridge Gerry in their significance and influence among other Anti-Federalists.31 Mason began his Objections this way: “There is no Declaration of Rights; and the Laws of the general Government being paramount to the Laws and Constitutions of the several States, the Declaration of Rights in the separate States are no Security.”32 Thus, Mason’s very first reason for opposing the Constitution was that, because the Supremacy Clause subordinated state bills of rights, these were “no [s]ecurity” against the federal government.

        The concern that the Constitution would weaken state governments and neuter their bills of rights to the detriment of individual liberty was echoed by Anti-Federalists in state ratifying conventions and political tracts up and down the continent. At the Pennsylvania convention, Robert Whitehill said that the Constitution would be “the means of annihilating the constitutions of the several States, and consequently the liberties of the people” and that “the dissolution of our State constitutions will produce the ruin of civil liberty.”33 In one widely read tract, Pennsylvania Anti-Federalist Centinel (George or Samuel Bryan) echoed these sentiments, writing that “the general government would necessarily annihilate the particular [i.e., state] governments, and . . . the security of the personal rights of the people by the state constitutions [would be] superseded and destroyed.”34 Similarly, in the Virginia ratifying convention the following June, Patrick Henry (of “Give me liberty or give me death” fame) declared that the Constitution would “annihilate[]” the state government, leaving it powerless, rendering the state bill of rights a barrier only against a “weakened, prostrated, enervated State Government,” and therefore a nullity.35 Likewise, at the New York ratifying convention, Thomas Tredwell expressly tied the loss of state power to the loss of individual liberty when he lamented: “Here we find no security for the rights of individuals, no security for the existence of our state governments; here is no bill of rights, no proper restriction of power; our lives, our property, and our consciences, are left wholly at the mercy of the [national] legislature.”36

        The Federalist response to this position is telling. The Federalists initially opposed adding a bill of rights for two related reasons. First, they maintained that a bill of rights was unnecessary because the powers of the federal government were limited and enumerated; the Constitution would give it no power, for example, to authorize general warrants because that was not one Page 52 →of the powers vested by Article I. As Federalist James Wilson put it in the Pennsylvania ratifying convention, the proposed federal government was one of “particularly enumerated” powers, and thus “there can be no necessity for a bill of rights, for . . . the people never part with their power.”37 Second, the Federalists argued that listing certain rights would be dangerous to liberty because such an enumeration would imply the nonexistence of other rights. Wilson again:

        
          [I]n a government consisting of enumerated powers . . . a bill of rights would not only be unnecessary, but . . . highly imprudent. . . . If we attempt an enumeration [of rights], every thing that is not enumerated is presumed to be given. The consequence is, that an imperfect enumeration would throw all implied power into the scale of the government, and the rights of the people would be rendered incomplete.38

        

        Wilson’s arguments became the Federalist party line and eventually made their way into Federalist No. 84.39

        Part of the necessity argument was that state constitutions and bills of rights would be fully effective in guarding liberty. To the extent that the federal government did overextend its powers, they asserted, the state constitutions and bills of rights would act as a buffer between the government and the people, even absent a federal bill. For example, when the issue first arose at the Constitutional Convention on September 12, 1787, Federalist Roger Sherman brushed aside the suggestion that a federal bill was needed, arguing: “The State Declarations of Rights are not repealed by this Constitution; and being in force are sufficient.”40 Sherman believed that the state constitutions and bills of rights would operate even against the federal government to preserve individual liberty.

        This belief was echoed by Federalist Edmund Randolph at the Virginia ratifying convention the following year. Arguing specifically against the need for a provision barring general warrants, he stated:

        
          That general warrants are grievous and oppressive, and ought not to be granted, I fully admit. . . . But we have sufficient security here. . . . Can it be believed that the federal judiciary would not be independent enough to prevent such oppressive practices? If they will not do justice to persons injured, may they not go to our own state judiciaries, and obtain it?41

        

        Page 53 →Thus, Randolph believed that the general common-law bar on general warrants would be sufficient, even absent a written bill of rights, to prevent federal judges from issuing them. And, if that were not enough, actions could be brought in state court.

        But the Anti-Federalists were not convinced. They wanted to make explicit what Sherman and Randolph believed was implicit in the Constitution. For example, Anti-Federalist Agrippa (James Winthrop of Massachusetts), as part of a proposed set of amendments to the document, suggested that the Constitution expressly provide that state bills of rights stand as a barrier between the federal government and the individual:

        
          Nothing in this constitution shall deprive a citizen of any state of the benefit of the bill of rights established by the constitution of the state in which he shall reside, and such bills of rights shall be considered as valid in any court of the United States where they shall be pleaded.42

        

        In a similar vein, an amendment proposed by Melancton Smith at the New York ratifying convention and included in the proposals the State made to Congress as part of its ratification would have required all federal officers “to be bound, by oath or affirmation, not to infringe the constitutions or rights of the respective states.”43

        The initial failure of ratification in Massachusetts, New Hampshire, New York, North Carolina, and Virginia stemmed in large part from the Anti-Federalists’ belief that, without an explicit provision such as Agrippa’s or Smith’s proposal, state constitutions and bills of rights were no protection against the proposed federal government. And the disagreement between the Federalists and Anti-Federalists on this issue has much to do with the very distinct views of the common law the two groups entertained.

      
      
        The Anti-Federalist Conception of Common Law

        The Bill of Rights was designed in large part to constitutionalize common-law restrictions on government. To support their arguments against British rule, the colonists turned time and again to the rhetoric of the “common-law rights of Englishmen.” The Anti-Federalists continued this tradition in extolling the common law as establishing their rights. For example, immediately after asserting that state bills of rights were “no [s]ecurity” against the proposed federal government, George Mason in his Objections expressly invoked Page 54 →the common law: “Nor are the people secured even in the Enjoyment of the Benefits of the common-Law.”44 By “unreasonable searches and seizures,” then, the framers and ratifiers of the Fourth Amendment were referring to those that violated “the reason of the common law.”45

        But the “common law” in 1791 was a notoriously slippery notion. Though it is something of an oversimplification, two views of the common law have historically competed for dominance. What we can call a “pre-Realist” view posited that common law existed “in the air,” as it were, and that the task of the judge was to “discover” it. On this view, common law was uniform across jurisdictions and divorced from policy concerns and political will. This is the view of the common law that Justice Oliver Wendell Holmes derisively dismissed as “a brooding omnipresence in the sky.”46 The competing, Realist view, which ultimately won out, is that judges make the common law instead of discovering it, and that the common law varies across jurisdictions based on their respective political needs. Because Legal Realism did not achieve full victory until the first half of the twentieth century, conventional wisdom maintains that the pre-Realist view of the common law was dominant in the eighteenth century. For example, Justice Antonin Scalia wrote that, at the founding,

        
          the prevailing image of the common law was that of a preexisting body of rules, uniform throughout the nation (rather than different from state to state), that judges merely “discovered” rather than created. It is only in th[e] [twentieth] century, with the rise of legal realism, that we came to acknowledge that judges in fact “make” the common law, and that each state has its own.47

        

        Yet the conventional wisdom glosses over a distinct ideological split in the way the common law was viewed at the time of the founding. That split can be traced to the duality contained in the most important passage from our Declaration of Independence:

        
          We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.—That to secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed.48

        

        Read closely, this passage presents two ideas that are in some tension with one another. On the one hand, all enjoy the “rights[] [of] life, liberty and Page 55 →the pursuit of happiness” as natural-law rights, those given to us by nature and that pre-exist any government. But, on the other hand, “secur[ing] these rights” requires positive law—constitutions, statutes, and judicial decisions—promulgated through popular sovereignty, “governments . . . deriving their just powers from the consent of the governed.” As David Bogen has put it:

        
          Under the Declaration of Independence, the concept of “inalienable rights” contained reference to natural and positive law. Rights were asserted as universal principles of natural law. . . . Nevertheless, “inalienable rights” also had a positive law aspect, for their content in specific applications was derived from colonial versions of the rights of Englishmen in England. Furthermore, the form that the protection of citizens’ security, liberty, and property took was that of existing positive law. . . . Thus, any claim by a citizen of a fundamental right carried with it both a natural law reference and a reference to existing positive law.49

        

        The best example of this duality, perhaps, is that of private property: the Constitution secures our right to “property” against government infringement in several different places, and the right to the fruits of one’s labor is generally seen as a “natural right,” existing independent of government; yet property is largely defined by law.50

        The pre-Realist view described above by Justice Scalia was, as he put it, “prevailing” only among Federalists. The Federalists of the 1790s focused on the concept of common-law rights as deriving from higher law, the law of nature. As such, they viewed the common law, and common-law rights in particular, not as transient but as fixed, existing “in the air” rather than being tied to sovereignty. Observe, for example, the statement of Federalist Theophilus Parsons at the Massachusetts ratifying convention explaining that a federal bill of rights was unnecessary because if “Congress [were] to infringe on any one of the natural rights of the people . . . the act would be a nullity, and could not be enforced.”51 The remarks of Randolph and Sherman discussed above suggesting that a bill of rights was unnecessary are also indicative of the general Federalist position on the common law. The notion that common-law rights simply exist, rather than representing the relationship between an individual and a particular sovereign, explains Randolph’s remark that federal judges, presumably applying general common law, would disallow general warrants, even without an express prohibition at the federal level.

        Page 56 →But imputing this view of the common law to the entire founding generation is an error, for it “would have been foreign to many of the men who had clamored for a bill of rights in the 1780s.”52 By the late eighteenth century, there were sharp disputes over the nature of the common law, and what we can call a “proto-Realist” view of the law—one predicting the twentieth century’s Legal Realist movement—had seeped into the American understanding of the nature of law. The acknowledgement that common-law judges made law rather than simply discovered it “began in the 1780s and was well underway in the 1790s.”53 In particular, the Anti-Federalists were able “to intuit the idea [Wesley] Hohfeld would resurrect and refine after the heyday of natural-rights talk in the mid-nineteenth century,” of “[p]articularistic customs, charters, and the like [that] gave distinct persons or entities distinct rights or privileges against distinct entities, but not others.”54 While the Anti-Federalists’ mission was to secure as against the federal government the common-law rights of Englishmen, the Anti-Federalists were under no illusion that the common law was the same in the United States as it was in England, or that it was the same in every State.

        They also knew that natural rights were of no use without positive law to implement them.55 After all, natural rights by definition attached to humans throughout the globe (or, at least, given heavily ingrained notions of white supremacy at the time, throughout Europe) but only Englishmen were thought to enjoy robust protection of these rights.56 Once again, George Mason summed up the Anti-Federalists’ proto-Realist stance in the first paragraph of his Objections. Immediately after invoking the common-law rights of Englishmen, he wrote that “the common-Law . . . stands here upon no other Foundation than it’s [sic] having been adopted by the respective Acts forming the Constitutions of the several States.” That is to say, even the common law, that great source of English liberty, has no authority unless adopted as positive law: it has “no other [f]oundation.”57

        The Anti-Federalists opposed the notion of a general common law for obvious reasons given their general stance on federal power. They saw the invocation of a general common law as a mechanism by which the proposed federal government could assert power far beyond that which it was granted in the Constitution. Since the common law was formed over centuries and encompassed strictures relating to all manner of human activity, the existence of a general common law would allow the federal government to effectively regulate all human endeavors. What good were the limitations on the legislative power contained in Article I, they argued, if power could be smuggled Page 57 →into the federal government through Article III via the notion of a general common law?

        In Anti-Federalist writings about the need for a bill of rights, the idea that the common law had no effect until adopted as positive law was often expressed alongside the cognate idea that there were as many different versions of the common law as there were common-law jurisdictions. For example, “A Maryland Farmer” (believed to have been John Francis Mercer) explicitly noted that even the common-law rights of Englishmen are inapplicable unless they have been adopted as part of the positive law. And, he recognized, they differed from State to State. He wrote:

        
          If a citizen of Maryland can have no benefit of his own bill of rights in the confederal courts, and there is no bill of rights of the United States—how could he take advantage of a natural right founded in reason, could he plead it and produce Locke, Sydney, or Montesquieu as authority? How could he take advantage of any of the common law rights, which have heretofore been considered as the birthright of Englishmen and their descendants, could he plead them and produce the authority of the English judges in his support? Unquestionably not, for the authority of the common law arises from the express adoption by the several States in their respective constitutions, and that in various degrees and under different modifications.58

        

        Here we have a frank recognition that common-law rights have no authority whatsoever in the courts aside from their “express adoption by the several States.” Although Maryland Farmer did refer to “natural right[s] founded in reason,” one is impotent to invoke these rights without the positive law to operationalize them. In court, with the powerful central government bearing down upon the lone citizen, he needs to cite some legal provision, not a political philosopher.

        Just as telling was the Federalist response: echoing Sherman and Randolph, Federalist writer Aristides (Alexander Contee Hanson) asserted that “the party injured [by a general warrant] will most clearly have redress in a state court.”59 For Federalists, the common law existed in the ether, for anyone in any court in any State to invoke as protection against any government. They did not understand the more modern notion of common law as a set of reciprocal rights and obligations between specific parties, which could change and even disappear depending on the parties involved. The Anti-Federalists did.

      
      
        Page 58 →The Rejection of a General Criminal Common Law

        Of particular note is Maryland Farmer’s observation that the common law exists “in various degrees and under different modifications” in every State. Soon after ratification, the dispute between Federalists and Anti-Federalists would focus on the existence vel non of a general federal common law and, in particular, a federal common law of crime. In that debate, Anti-Federalists and their immediate political descendants, Jeffersonian Republicans, reiterated Maryland Farmer’s view of a differentiated rather than uniform common law.

        The dispute over the existence of a federal criminal common law was publicly aired for the first time by Justice Samuel Chase in United States v. Worrall,60 a scant seven years after the Bill of Rights was ratified. Worrall was prosecuted in federal court for attempting to bribe a federal Commissioner of Revenue. But because there was no federal statute making such bribery a crime, prosecutors had to rely on federal criminal common law. Justice Chase would have none of it. He opined that “the United States, as a Federal government, have no common law.” Although each of the former colonies had adopted English common law, each adopted only “so much of the common law as was applicable to their local situation and change of circumstances.” Chase saw the common law as instrumental and diverse, not declaratory and uniform, encapsulating the Anti-Federalist/Republican understanding:

        
          [E]ach colony judged for itself what parts of the common law were applicable to its new condition; and in various modes by legislative acts, by judicial decisions, or by constant usage, adopted some parts, and rejected others. Hence, he who shall travel through the different States, will soon discover, that the whole of the common law of England has been nowhere introduced . . . and that there is . . . a great and essential diversity in the subjects to which the common law is applied, as well as in the extent of its application. The common law, therefore, of one State, is not the common law of another.61

        

        The Worrall opinion would become the cornerstone of the Republican position against a federal common law. The language of that opinion was echoed later the same year by Republican House Minority Leader Albert Gallatin in the debates over the Alien and Sedition Acts, when he stated that “[t]he common law of Great Britain received in each colony, had in every one received modifications arising from their situation . . . and now each State Page 59 →had a common law, in its general principles the same, but in many particulars differing from each other.”62 Thomas Jefferson expressed much the same thought in a 1799 letter to Randolph, denouncing the idea of federal common law as an “audacious, barefaced and sweeping pretension” that threatened the existence of independent state courts and legal systems. Compared to the assertion of a federal common-law jurisdiction, even the reviled Alien and Sedition Acts were “unconsequential” and “timid things.”63 Likewise, in a letter the following year, Jefferson wrote that

        
          if the principle were to prevail of a common law being in force in the U.S. (which principle possesses the general government at once of all the powers of the state governments; and reduces us to a single consolidated government) it would become the most corrupt government on the face of the earth.64

        

        In instructing its U.S. Senators, the Virginia legislature decried “the monstrous pretensions resulting from the adoption of th[e] principle” that “the common law of England is in force under the government of the United States.”65 And Federalist-turned-Republican James Madison wrote of the differentiated nature of the common law less than a decade after having successfully secured ratification of the Bill of Rights. In his 1800 follow-up to the Virginia Resolutions, which savaged the Alien and Sedition Acts, Madison wrote:

        
          In the state prior to the Revolution, it is certain that the common law, under different limitations, made a part of the colonial codes. But . . . it was the separate law of each colony within its respective limits, and was unknown to them, as a law pervading and operating through the whole, as one society.

          It could not possibly be otherwise. The common law was not the same in any two of the colonies; in some the modifications were materially and extensively different.66

        

        Soon after, in the election of 1800, the Federalists were soundly defeated, in part because of the “political backlash” triggered over their support for the concept of common-law crimes.67 The Worrall opinion then provided a framework for the Republicans’ successful attempt to repeal the Judiciary Act of 1801, which had enhanced the power of the federal judiciary.68 In only a few years, the American update of Blackstone, penned by St. George Tucker, Page 60 →could confidently proclaim the absurdity of maintaining that all of the States followed a single, uniform common law:

        
          [I]t would require the talents of an Alfred to harmonize and digest into one system such opposite, discordant, and conflicting municipal institutions, as composed the codes of the several colonies at the period of the revolution. . . . In vain then should we attempt, by any general theory, to establish an uniform authority and obligation in the common law of England, over the American colonies.69

        

        Finally, in 1812, the Supreme Court weighed in and endorsed the Anti-Federalist/Republican view, at least insofar as rejecting the idea of a general federal criminal common law, observing that the common law “var[ies] in every state in the Union.”70

        Implicit in the idea of a differentiated common law is that the common law can change over time as a well as across boundaries. Because the Anti-Federalists, and later the Republicans, recognized that the common law of England was adopted in each colony and State only insofar as it cohered with local conditions, they also recognized that the common law is capable of changing with those conditions. “By 1791 . . . ‘a commonly understood concept of “common-law” had become that of a process characterized by occasional flexibility and capacity for growth in order to respond to changing social pressures, rather than that of a fixed and immutable body of unchanging rules.’”71 Common law, to them, was the positive law articulation of natural-law principles, to be adopted, amended, adapted, or sometimes even abrogated, just like statutory law.72

        Thus, we see the nub of the Anti-Federalists’ complaint about the unamended Constitution. As Mason argued in his Objections, the common-law rights of Englishmen “stand[] . . . upon no other Foundation than [their] having been adopted” as the positive law in “the Constitutions of the several States.” Common-law rights have no separate existence independent of the body of the rest of the common law, and the body of the common law exists, as Maryland Farmer wrote, “in various degrees and under different modifications” in the different States. And those common-law rights could change and develop over time, adapting to new needs and circumstances. But because there was no common law of the United States as a whole, there were no common-law rights to restrain the proposed central government. What the Anti-Federalists sought, it appears, was the application of common-law rights, as adapted by the respective States, to that government. What the Anti-FederalistsPage 61 → sought in the Fourth Amendment in particular was to subject the central government to each State’s restrictions on searching and seizing, as they might develop over time. Statements made by the Anti-Federalists regarding federal search-and-seizure authority bear this out.

      
      
        The Anti-Federalist Push for Constraints on Federal Search-and-Seizure Authority

        Some have suggested that the Fourth Amendment was designed to target only general warrants, “unreasonable” merely being a reference to such warrants. It is true that, during the ratification period, Anti-Federalists specifically criticized the proposed Constitution for its lack of a prohibition of warrants that were too general or otherwise promiscuous. Federal Farmer, for example, identified as among “the rights of freemen . . . freedom from hasty and unreasonable search warrants, warrants not founded on oath, and not issued with due caution, for searching and seizing men’s papers, property, and persons.”73

        But they also criticized the Constitution’s failure to address searches and seizures more generally. As William Cuddihy put it,

        
          the debate of 1787–88 had a wider focus. The general warrant was no longer the only kind of unreasonable search. The ratifying conventions and pamphleteers increasingly spoke in the plural, of unreasonable searches and seizures. General excise searches and search warrants issued groundlessly were condemned almost as much as the general warrant.74

        

        The Anti-Federalists repeatedly expressed anxiety at leaving search-and-seizure policy in the hands of a powerful central government. Yes, they demanded a prohibition on general warrants, as a consensus had developed by 1791 that such warrants were unlawful. But their concern went beyond the idea that warrants be specific, and encompassed anxiety over federal executive officers’ search-and-seizure authority more generally. And consistent with their views of common-law rights more broadly, the Anti-Federalists did not seek uniform and unchanging rules on federal search-and-seizure authority. Rather, their goal appears to have been procedural rather than substantive: to maintain the primacy of state search-and-seizure law vis-à-vis federal officials.

        Recall, for example, Maryland Farmer’s observation that “the authority of the common law arises from the express adoption by the several States in Page 62 →their respective constitutions, and that in various degrees and under different modifications.” He almost immediately gave as an example the absence from the proposed Constitution of a ban on general warrants: “To render this more intelligible—suppose for instance, that an officer of the United States should force the house . . . of a citizen, by virtue of a general warrant, I would ask, are general warrants illegal by the constitution of the United States?”75 Read in light of Maryland’s constitutional prohibition on general warrants, and his “various degrees and . . . different modifications” language, Maryland Farmer’s concern appears to be not so much with imposing a universal ban of general warrants but rather with requiring federal officers to respect Maryland law. Of course, the Fourth Amendment ultimately did ban general warrants across the board. But this does not take away from the fact that the focus of Maryland Farmer’s pre-ratification concern was not the absence of a uniform rule but the potential conflict between the Maryland rule forbidding general warrants and a federal rule permitting them.

        Patrick Henry in the Virginia ratifying convention was particularly outspoken about the need to constrain federal agents by state law when searching and seizing. He despaired over the potential loss of local control over searches and seizures. He observed that state legislation had been passed in Virginia “to suppress the[] iniquitous speculations and cruel extortions” of local sheriffs who had “committed the most horrid and barbarous ravages on [the] people.” This was possible because the Virginia legislature could keep a “watchful eye” on the sheriffs. But what if federal officers were to inflict such indignities on Virginians? Henry raised the specter of federal officers searching with impunity through every inch of the people’s dwellings, of “harpies . . . aided by excisemen, who may search, at any time, your houses, and most secret recesses.” No longer would the state legislature be empowered to prevent these indignities; state constitutions and bills of rights would be ineffectual in holding federal excisemen to account for their actions in searching for untaxed goods. Instead, Virginians would have to appeal to the national legislature, which, because of its great distance, would be unable to maintain tight control of federal officers in the field: “[I]f sheriffs, thus immediately under the eye of our state legislature and judiciary, have dared to commit these outrages, what would they not have done if their masters had been at Philadelphia or New York?”76 Thus, Henry argued that the national legislature and federal judges would be far less inclined to constrain federal officers, and far less capable of doing so, through legislation and common-law rulemaking than were the state legislature and state judges. The premise of this argument is a common refrain among the Anti-Federalists, that local Page 63 →control enhances the accountability of government actors while centralized power weakens political accountability.77 Consequently, according to Henry, nothing would “tie [the] hands” of federal tax collectors and excisemen.78

        Henry’s prescription for this problem was that such searches and seizures should be subject to state regulation. He raised the specter of a federal “exciseman . . . demand[ing] leave to enter [ones] cellar, or house, by virtue of his office.” He explained that he was unwilling to abide by such a potentiality “without any reservation of rights or control.”79 Similarly, he warned that if an aggrieved person were to go to the federal courts in “Philadelphia or New York . . . there [he] must appeal to judges sworn to support this Constitution, in opposition to that of any state.”80 Thus, Henry argued that adoption of the Constitution without a bill of rights would free federal officers from any constitutional constraint on searching and seizing that would otherwise exist under state law. His prescription for that problem was a “reservation of rights” and “control,” pursuant to what ultimately became the Fourth Amendment, to retain the buffer provided by state constitutions. This meant local control—legislative and judicial—of federal officials, such as that which had taken place in Virginia years earlier, in the form of local refusal to issue writs of assistance, perfectly legal under English law, but which conflicted with local sensibilities.

        Henry’s comments are critical to understanding the Anti-Federalist position on searches and seizures. The ultimate fear was unbridled executive discretion, law enforcement officers running rampant, committing “iniquitous speculations,” “cruel extortions,” and “horrid and barbarous ravages.” But the prescription he sought is entirely unfamiliar to today’s Fourth Amendment doctrine. He sought not the specific protections of judicial superintendence of executive officials through ex ante warrants or ex post jury awards, but local, democratic controls more generally. Henry’s solution was more procedural than substantive. He sought to control federal officers’ search-and-seizure authority through restrictions based on state law, not by any universal rules.

        Consider also the warnings of Massachusetts Anti-Federalist John DeWitt about the authority that Congress would give to federal tax collectors under the proposed Constitution:

        
          They are to determine, and you are to make no laws inconsistent with such determination, whether such Collectors shall carry with them any paper[] purporting their commission, or not—whether it shall be a general warrant, or a special one—whether written or printed—whetherPage 64 → any of your goods, or your persons shall be exempt from distress, and in what manner either you or your property is to be treated when taken in consequence of such warrants. They will have the liberty of entering your houses by night as well as by day for such purposes.81

        

        DeWitt, like Maryland Farmer and Henry, was primarily concerned with local control of search-and-seizure policy, and only as an ancillary matter with any particular aspect of that policy. Congress, he warned, is “to determine” all of the rules attending searches and seizures, “and you are to make no laws inconsistent with such determination.” Read this language in the light shone by Massachusetts’s unsuccessful attempt to legislatively overturn the result in Paxton’s Case, and its later reservation of local search-and-seizure law as applied to national officials in its legislation ratifying the 1783 confederal impost. The problem, according to DeWitt, was not simply that federal search-and-seizure policy might contain features disliked by Bay Staters. The real problem was that Massachusetts would be unable—as it had done in 1783 and attempted to do in 1762—to pass legislation to do something about it. DeWitt’s admonition was thus aimed not simply at the prospect of Congress’ formulating search-and-seizure policy that would be antithetical to general common-law principles. Rather, he cautioned his fellow Bay Staters that they would be unable, via the typical routes of judicial and legislative rulemaking, to require federal officials to follow Massachusetts law: “you are to make no laws inconsistent with [Congress’s] determination.”

        Another variation on this theme is seen in Federal Farmer’s explicitly linking a demand for limitations on federal search-and-seizure authority with an invocation of Magna Carta’s “law of the land” provision.82 In suggesting various amendments to the Constitution, he proposed

        
          that all persons shall have a right to be secure from all unreasonable searches and seizures of their persons, houses, papers, or possessions; and that all warrants shall be deemed contrary to this right, if the foundation of them be not previously supported by oath, and there be not in them a special designation of persons or objects of search, arrest, or seizure: and that no person shall be exiled or molested in his person or effects, otherwise than by the judgment of his peers, or according to the law of the land.83

        

        Thus, Federal Farmer specifically conjoined the requirements of a specific warrant, supported by oath, with the common-law constraint, stemming Page 65 →from Chapter 29 of Magna Carta, that no person be deprived of liberty or property other than “according to the law of the land.”

        This is significant because by “the law of the land,” Federal Farmer was likely referring not to general or natural law but to the law of particular States. “Law of the land” provisions in early colonial and state legislation generally referred to the law of a specific jurisdiction. At least seven colonies were home to iterations of Chapter 29 that referred specifically to the laws of those jurisdictions.84 Several post-1776 state constitutions contain “law of the land” provisions that also likely referred to state positive law.85 Additionally, although his identity is still unclear, Federal Farmer is now believed to have been none other than Melancton Smith of New York.86 And, as previously noted, Smith proposed an amendment that would have required that federal officers “be bound, by oath or affirmation, not to infringe the constitutions or rights of the respective states.” Such an amendment would have done expressly what the Fourth Amendment does by implication: hold federal officers to the different search-and-seizure standards enshrined in the constitution of each “respective” State. In short, Federal Farmer’s proposal of a proto–Fourth Amendment, linked to a reiteration of Magna Carta’s “law of the land” provision, effectively meant and would have been understood as meaning that no one could be searched and seized other than by the law of the State where the search or seizure occurred.

      
      
        The Anti-Federalists and the Reasonableness and Warrant Models

        We can now go back and judge the two dominant models of the Fourth Amendment examined in chapter 1, the Reasonableness Model and the Warrant Model, in light of the Anti-Federalist impetus for the Bill of Rights in general and the Fourth Amendment in particular. The statements of Anti-Federalists such as John DeWitt, Patrick Henry, Federal Farmer, and Maryland Farmer, along with the more general sentiments of the Anti-Federalists, largely refute both the Reasonableness Model and the Warrant Model. Taking into account the complete historical picture, a local-control model is superior to a historical model that posits warrants as the touchstone of Fourth Amendment protection, on the one hand, or one that holds the federal government only to some nebulous standard of reasonableness, on the other.

        One need go no further than the statements of DeWitt and Henry to undermine the claim that the framers and ratifiers of the Fourth Amendment were exclusively concerned with general warrants and were unperturbed by Page 66 →warrantless searches. Notice several things about the enlightening passage from DeWitt. First, he expressed anxiety that federal tax collectors might have a “paper purporting their commission,” i.e., a warrant, “or not.” That is, he expressed a concern that tax collectors might act without warrant at all, in addition to expressing the concern that such a warrant might be “general” rather than “special.” Moreover, he expressed concern about “whether any of [one’s] goods, or . . . persons shall be exempt from distress.” Again, this goes beyond a concern regarding the specificity of warrants and suggests that there might be limitations on how “goods” and “persons” can be searched or seized even with a warrant. DeWitt may have had in mind the precept, drawn from Entick v. Carrington, that seizure of “mere evidence” of a crime, even pursuant to warrant, was unlawful.87 Furthermore, DeWitt worried about the manner in which persons and property are “to be treated when taken in consequence of such warrants.” Again, the concern is not just with general warrants but also with the way in which warrants were to be executed. Finally, he expressed a concern about nocturnal searches, which again goes to the execution of warrants as opposed to their generality or specificity.

        Henry, too, was worried not only about a federal official’s use of general warrants, but also with his not obtaining a warrant at all and executing a search “by virtue of his office.” Henry chose his words carefully. By describing a potential warrantless search by a federal excise collector as being “by virtue of his office,” he deliberately evoked the ex officio (that is, warrantless) searches by British customs officials in the 1740s and 1750s that incensed the people of Massachusetts and were a prelude to the writs of assistance controversy.88 To those who clamored for federal constitutional protection against unreasonable searches and seizures, “an ex officio search and a writ of assistance search were two different sides of the same coin” because “[b]oth allowed broad, discretionary . . . power without any requirement of specific cause or judicial oversight.”89 Like DeWitt, Henry also stoked fears of nocturnal searches, by conjuring up images of federal “harpies . . . assisted by excisemen[,] ‘who may search, at any time.’”

        On the other hand, the confidence of Warrant Model adherents in judicial control of executive officers is in sharp tension with the deep suspicion that the Anti-Federalists felt toward the prospect of a federal judiciary. It is true that colonial judges largely (though not uniformly) sided with the colonists during the writs of assistance controversy. However, these were the forerunners of state judges; federal judges were another matter. A continual Anti-Federalist complaint was that “[t]he Constitution creates a powerful judicial branch that threatens the integrity of the state courts.”90 Indeed, the major Page 67 →conflict during the first twenty years of the Republic over the existence of federal common law stemmed at least in part over Anti-Federalist, and then Republican, distrust of federal judges. As Henry warned in his speech referenced above, federal judges would be “sworn to support this [federal] Constitution, in opposition to that of any state, and . . . may also be inclined to favor their own officers.”91 Placing limits on federal executive officers that were to be enforced by federal judges would have been, to the Anti-Federalists, putting the foxes in charge of the henhouse. The notion that judicial oversight of executive discretion was the central goal of the Fourth Amendment is a creation of the twentieth century, not the eighteenth.

        The Anti-Federalists saw judicial superintendence of executive officers not as an independent good but as an adjunct of federalism. Recall that Patrick Henry expressed support for the idea that local sheriffs be kept “under the eye of [the] state legislature and judiciary.” But the Anti-Federalists did not trust the federal legislature and judiciary to similarly restrain federal officers. Rather, the idea was to restrain federal executives via the state legislature and judiciary, the former by formulating search-and-seizure policy, and the latter by providing remedies for trespass and, in doing so, building upon the common law of search and seizure. This, after all, was how the writs of assistance controversy played out in most of the colonies: local legislatures and judiciaries constraining the executive power of the Crown. It was also at the heart of the state legislation ratifying the proposed federal impost in the 1780s, which would have forced state search-and-seizure policy upon confederal enforcement officers. And it would become the strategy of section 33 of the Judiciary Act of 1789 and section 9 of the Militia Act of 1792, which required that federal agents generally abide by state statutory and common law when they search and seize.

        To the Anti-Federalists, the Bill of Rights was largely about self-government and local control of the policies that affected people most directly. As Gerard Bradley cogently observed, “‘the right of the people,’ specified by the fourth amendment,” meant “an individual’s ‘right’ to be governed by laws . . . favored by the community’s desire and political authority to enact them.”92 Search-and-seizure law is fundamentally about striking an appropriate balance between liberty and security. And the Anti-Federalists saw this as fundamentally a matter for each “community’s desire,” not national policy.93

        By 1791, a consensus had developed throughout the United States that general warrants were unlawful. Thus, the Fourth Amendment specifically bans them. But no similar consensus had developed on many of the other issues of search-and-seizure policy that had arisen, such as when warrants Page 68 →are needed. On issues such as these, the history surrounding the adoption of the Fourth Amendment points most strongly not toward a general warrant requirement nor toward a general reasonableness standard, but to a regime of local control of federal officials. It was a regime that most closely aligned with the demands of the Anti-Federalists, whose support ultimately was necessary to form the Union. And it was a regime that Americans in 1791 would have been used to.

      
      
        Conclusion

        The battle over ratification resulted in the constitutionalization of some common-law rights in the Bill of Rights. If, at least for the Anti-Federalists, these common-law rights had no existence separate and apart from their adoption in the States, and if the common law differs in every State and can change over time, then it follows that the common-law rights adopted as the federal Bill of Rights also might vary by State and over time. As chapter 5 will show, search-and-seizure authority during the colonial period and immediately post-Independence did differ in some respects by colony (and then by State) and over time. But first, chapter 4 will explore how the framers and ratifiers of the Fourth Amendment contemplated that both state positive law and the customs and usage from which it sprang would dictate the metes and bounds of the interests that the Amendment would protect from infringement.

      
    
  
    
      
        Page 69 →Four
        Original Understandings and Fourth Amendment Search Doctrine

      
      The framers and ratifiers of the Fourth Amendment would have understood it to preserve state common-law causes of action against government officials who infringe upon “persons, houses, papers, [or] effects” through “unreasonable searches [or] seizures.” Modern doctrine breaks this down into two questions: Was there a search or seizure? And, if so, was that search or seizure reasonable? A person is seized when their liberty of movement is infringed either by physical force (e.g., a police officer tackles a suspect) or by a submission to a show of authority where a reasonable person in the circumstances would not feel free to go about their business (e.g., a motorist stops when a police car signals it to pull over).1 The “search” question has been more complicated and requires an extended discussion. Thus, this chapter addresses the original understanding of what made something a search while the next chapter discusses the original understanding of what made a search or seizure reasonable.

      This chapter will first provide a brief synopsis of Fourth Amendment search doctrine. The Supreme Court has used two different methodologies to answer the search question. Prior to 1967, courts tended to look at whether a trespass—a physical intrusion without consent—had occurred. Between 1967 and 2012, courts instead looked to whether, in the words of Justice John Marshall Harlan II’s concurring opinion in the landmark case of Katz v. United States, a person’s “reasonable expectation of privacy” had been breached.2 And since 2012, the courts have used both approaches.

      This chapter will then show that the framers and ratifiers of the Fourth Amendment understood its protections in a way that bridges the gap between the trespass and the “reasonable expectation of privacy” approaches. Page 70 →What have been characterized as distinct touchstones, trespass and reasonable expectations of privacy, are not as different as they appear at first blush. It is more accurate to describe them as representing two stages in the development of the same root idea: established societal norms governing security against intrusions upon persons and property. Reasonable expectations of privacy depend largely on “customary social usage,”3 that is to say, social norms, understandings, and expectations governing how individuals conduct themselves vis-à-vis their fellow individuals’ claims to security from intrusions. But the common law of trespass, as the framers and ratifiers of the Fourth Amendment understood it, developed from that selfsame “customary social usage.” Expectations of privacy, on the one hand, and trespass, on the other, while they may be two distinct species, derive from the same family of concepts. They represent different points on an evolutionary spectrum. What begins as social practice evolves into social understanding and expectation, which sometimes morphs into enforceable rights and interests, which often hardens into positive law. What we know as “expectations of privacy” merely constitute the precursor to a matrix of enforceable legal rights. What we know as “trespass” is simply the fully formed product of that evolutionary process.

      Finally, this chapter will show that the framers and ratifiers of the Fourth Amendment, particularly the Anti-Federalists, understood that process to be decentralized. Whether we are talking about customary social norms as forming the backbone of the reasonable expectation of privacy test or as evolving into positive law, those norms, expectations, and positive laws are different in different places and at different times. Different States will have different statutory and common law reflecting those norms and expectations that change over time. And the framing generation understood that when the law is unclear, local juries would be tasked to determine the nature of those norms and expectations. Once again, we see the differentiated nature of the common law lead to a differentiated and decentralized Fourth Amendment.

      
        A Synopsis of Modern Search Doctrine

        To fully understand what the framers and ratifiers understood to be government conduct that overly intrudes upon individual interests, it will be necessary to make a quick detour to briefly examine current doctrine. Although we are still addressing only the Fourth Amendment, which applies directly only to the federal government, this discussion must yield to the reality that the Court has treated federal and state cases identically. Thus, despite the Page 71 →fact that I will refer to some state cases to illustrate how Fourth Amendment search doctrine has developed, the reader should keep in mind the central premise of this book, developed in Part II, that state cases should be treated differently than federal cases. In any event, much of what I say here is also relevant in state cases, given the conclusion I draw in Part II that the central constitutional constraint on state agents is that they, like their federal counterparts, must abide by state law.

        Fourth Amendment search doctrine has developed in essentially three distinct stages. In the older cases, the Supreme Court tied the concept of a Fourth Amendment search to the common-law concept of trespass, an incursion onto one’s property, whether land (real property) or movable items (personal property). A physical trespass, and only a physical trespass, could constitute a search for Fourth Amendment purposes. Olmstead v. United States, discussed briefly in the Introduction, provides the paradigmatic example. There, remember, federal agents had tapped the suspects’ telephone lines without any physical intrusion onto their property, real or personal. The Court held that the Fourth Amendment was not implicated because there was no search or seizure, given that “[t]here was no entry of the houses or offices of the defendants.”4

        This trespass doctrine was relatively easy to apply but led to odd results. Take, for example, the cases of Goldman v. United States5 and Silverman v. United States.6 In Goldman, the Court held that there was no Fourth Amendment search when federal agents, lawfully present in an office, pressed up against the wall to an adjoining office a device to listen in to conversations taking place there. By contrast, in Silverman, the Court held that a Fourth Amendment search occurred when federal agents inserted a “spike mike,” a microphone attached to a foot-long spike, into a wall separating the defendant’s home from a vacant row house, because the spike mike intruded slightly over the property line and actually touched a heating duct in Silverman’s home.7

        The Court eventually became dissatisfied with the formalism of this approach, and also became concerned that advancing technology would outstrip privacy protections if inexorably tied to physical trespass. After all, as Goldman and Olmstead demonstrate, the government could listen in on the most intimate details of private life using common twentieth-century technology without ever conducting a physical trespass. In dissent in Olmstead, Justice Louis Brandeis predicted with stunning accuracy the rise of the computer age: “Ways may some day be developed by which the government, without removing papers from secret drawers, can reproduce them in court, Page 72 →and by which it will be enabled to expose to a jury the most intimate occurrences of the home.”8 So, in Katz v. United States, the Court overruled both Goldman and Olmstead.

        Katz had been convicted of several federal gambling offenses based in part on statements he made while making a phone call from a public telephone booth (remember those?). The statements were overheard by federal agents via an electronic listening device they had attached to the outside of the booth. Were the Court to adhere to its prior decisions, it would have had to have held that no search had occurred. After all, if agents did not perform a search when they attached a listening device to the wall separating Goldman’s office from one to which they had lawful access, no search occurred where the device was attached to the outside of a public phone booth. Instead, the Court forged a new path. The Court focused on the assumptions and expectations that people entertain regarding their retention or abandonment of privacy when they act in certain ways. As the Court put it: “One who occupies [a telephone booth], shuts the door behind him, and pays the toll that permits him to place a call is surely entitled to assume that the words he utters into the mouthpiece will not be broadcast to the world.”9 Or, as Justice Harlan put it in his concurrence, in a formulation that later assumed the status of controlling law: “[T]here is a twofold requirement, first that a person have exhibited an actual (subjective) expectation of privacy and, second, that the expectation be one that society is prepared to recognize as ‘reasonable.’”10 The first prong is virtually always satisfied so that, for all intents and purposes, the test is whether the government breached a reasonable expectation of privacy.11 This “reasonable expectation of privacy” standard decouples the Fourth Amendment from physical trespass, such that a common-law trespass is neither necessary nor sufficient to constitute a Fourth Amendment search.

        Finally, and most recently, the Court has added back in the notion that a trespass can constitute a search, so that a search occurs where there is an infringement of one’s reasonable expectation of privacy or an unlicensed physical intrusion. In United States v. Jones, decided in 2012, federal agents had attached to Jones’s wife’s car an electronic device to monitor its movements through a Global Positioning System (“GPS”) for twenty-eight days, obtaining evidence that was later used to convict him of federal narcotics charges. The Government argued that the placement of the GPS device on the car and the subsequent tracking of Jones did not constitute a search.12

        The Court rejected this argument. But rather than deem the government conduct a search on the ground that it breached Jones’s reasonable expectation of privacy, the Court, surprisingly, invoked its earlier cases by holding Page 73 →that the agents’ conduct was a search because they “physically occupied private property for the purpose of obtaining information.”13 This older “physical intrusion” test, the Court informed us, was not laid to rest by Katz but had merely lain dormant for forty-five years: “[T]he Katz reasonable-expectation-of-privacy test has been added to, not substituted for, the common-law trespassory test.”14 Like the parrot in the famous Monty Python sketch, the trespass approach was not dead but had merely been resting. Thus, the Court resurrected—or at least awoke from its long slumber—the physical intrusion test exemplified by Silverman.

        The Court subsequently applied this physical intrusion test in Florida v. Jardines. There, two Florida police officers entered onto Jardines’s property with a drug-sniffing dog, and approached the front door of Jardines’s house via the driveway and a paved walkway. The dog alerted the officers to the presence of illegal narcotics inside the house, leading to a search warrant and, ultimately, the filing of state drug charges against Jardines. Once again, the Court found that a Fourth Amendment search had occurred based on the “physical intrusion” theory advanced in Jones. The officers conducted a search when “they gathered . . . information by physically entering and occupying the [curtilage of Jardines’s home] to engage in conduct not explicitly or implicitly permitted by the homeowner.” Because there was undoubtedly a physical entry upon Jardines’s land without his express consent, the only question was whether his consent could be implied. The Court conceded that “background social norms” permit people to approach a front door, knock, and ask to speak to the occupant, and a police officer can do the same “because that is ‘no more than any private citizen might do.’” But those same “background social norms” do not invite a visitor or, therefore, a police officer, to approach the front door, fail to knock, and instead look for information about the premises. “There is no customary invitation to do that.”15

        Pre-Katz cases, while they relied on common-law notions of trespass, did not look to the actual positive law of trespass. Goldman, for example, did not mention trespass at all, except in putting to one side an earlier, ancillary intrusion into one defendant’s office which did not lead to the gathering of any evidence.16 Even Silverman, which seems most clearly to equate physical intrusion with a Fourth Amendment search, went out of its way to distance the constitutional inquiry from one focusing on “whether or not there was a technical trespass under the local property law.” Further, Silverman cautioned that the Fourth Amendment search question was “not inevitably measurable in terms of ancient niceties of tort or real property law.” The decision distinguished between “the technicality of a trespass . . . as a matter of local Page 74 →law” and “the reality of an actual intrusion into a constitutionally protected area.”17 Likewise, in On Lee v. United States, where a government informant entered the defendant’s business premises and secretly permitted a government agent to listen in on their conversation through an electronic device, the Court rejected the idea that “the niceties of tort law[,]” with its “fine-spun doctrines[,]” govern the Fourth Amendment search question.18 Thus, prior to 1967, the Court’s methodology was to calibrate Fourth Amendment doctrine to a general trespass-like analysis, not the actual law of trespass.19

        The Katz approach is also not closely tethered to the positive law. Under Katz, police might violate the law and not violate the Fourth Amendment. For example, in California v. Greenwood, the Court held that police did not conduct a search when they sifted through the defendant’s garbage, placed at curbside for pickup, and found evidence of a crime.20 Contrarily, police might abide by positive law and still violate the Fourth Amendment. Thus, in Kyllo v. United States, the Court held that use of a thermal imaging device to determine the relative amounts of heat emanating from someone’s home was a search, despite that its use was not barred by law.21 Katz looks beyond the positive law foundation for sources of legitimate expectations of privacy in general “concepts of real or personal property law or [in] understandings that are recognized and permitted by society.”22 The Court looks to “customary social usage,” “widely shared social expectations,” and “commonly held understanding[s]” about mutual rights and obligations in order to determine what expectations of privacy are reasonable, justifiable, or legitimate.23

        This detour into current doctrine behind us, let us now return to the framing period to address which of these two methodologies is more consistent with the Fourth Amendment’s original meaning.

      
      
        What Was a Search in 1791?

        At one level, it is easy to answer the question “What was a search to the framers and ratifiers of the Fourth Amendment?” The word “search” likely bore its plain meaning: “an examination of an object or space to uncover information.”24 However, this plain meaning approach doesn’t get us very far, because once one determines that police conduct was a “search” of one’s “person[], house[], papers, or effects,” the key question then becomes whether the search was reasonable. As in a game of Whack-a-Mole, we can smash the search question into oblivion by appealing to plain meaning, but the question just arises again through the reasonableness inquiry. Either way, as we will see, it comes down to the same question: did the searcher violate the law? Page 75 →Better, then, to divide the question in two, as the Court has done: First, has the searcher acted inconsistently with a law that applies to everyone? And second, if she has, does the law give her special authorization to do so? Again, here we deal only with the first question.

        A key element of a law violation at the time of the founding was a trespass, or an unauthorized incursion onto someone’s person or property. Before the advent of modern technology, there was no other way of gathering information than by making an incursion into a physical space. The purpose of the warrant at common law was to turn what would otherwise be a trespass into a judicially authorized incursion into property, privacy, or liberty. Thus, it is not surprising that originalists such as Justices Antonin Scalia, Clarence Thomas, and Neil Gorsuch have been fierce critics of Katz and have advocated a return to a trespass-centered, pre-Katz approach. The flaws of the Katz test, in their view, are essentially threefold. First, the test is divorced from the text and history of the Fourth Amendment.25 Second, they have viewed the test as circular, in that it extends constitutional protection to those expectations of privacy, and only those expectations of privacy, that we generally believe are protected.26 Finally, and perhaps worst of all, they have viewed the test as anti-democratic because it allows unelected federal judges to import their policy preferences into law by declaring their own expectations of privacy to be those that are reasonable.27 As Justice Scalia put it, the Fourth Amendment

        
          did not guarantee some generalized “right of privacy” and leave it to this Court to determine which particular manifestations of the value of privacy “society is prepared to recognize as ‘reasonable.’” Rather, it . . . le[ft] further expansion to the good judgment, not of this Court, but of the people through their representatives in the legislature.28

        

        A trespass-based approach, by contrast, supposedly has none of these flaws. First, it is consistent with the text and history of the Fourth Amendment, given that the Amendment speaks of “persons, houses, papers, and effects,” and given that the types of intrusions that gave rise to the Amendment were uniformly common-law trespasses to these interests. Second, a trespass-based approach is ostensibly not circular because it is determined exogenously. Whether government conduct is a search is contingent on whether such conduct by private persons would be considered a tortious interference with persons, things (as lawyers say, “chattels”), or land. By tying the search question to some positive law outside the Constitution itself, a Page 76 →trespass-based approach avoids circularity. Finally, such an approach ostensibly limits judicial discretion. By tying the meaning of the Fourth Amendment’s terms to physical trespasses, the argument goes, judges cannot smuggle into constitutional law their own subjective views of the proper balance between liberty and security. Moreover, the common law of trespass, having evolved over the centuries, has gained wide acceptance and legitimacy as law. Trespasses to persons, chattels, and land are clear, it is argued, leaving little or no room for judges to insert their own policy preferences over those of the people who have formed and come to accept the law of trespass.

        These arguments have some appeal to an originalist. As we have seen, the Fourth Amendment was understood in 1791 as preserving common-law rights against federal officials engaged in searching and seizing. One very useful weapon for keeping government officers in check was the common-law suit. As Jerry Mashaw has explained: “Customs officers seized property, held goods in shoreside warehouses, refused to return or release bonds, and held ships in port. A host of standard common law actions—trespass, trover, debt, detinue, assumpsit, or the like—were available to test the legality of these official actions.”29 After the Constitution was adopted, “Congress seems to have presumed that [federal] officers could and would be sued in state courts in common law actions.”30 As the previous chapter explored, the Fourth Amendment was designed to preserve this status quo.

        However, to argue that Fourth Amendment searches are limited to physical trespasses is to take the only type of interference with “persons, houses, papers, and effects” that was possible in 1791 and to make it the sine qua non today, when many other types of intrusions are possible. Technology has evolved since 1791 to permit interference with those interests that do not involve some physical trespass to land, chattel, or person. And the law has evolved with it, to encompass modern torts that do not involve physical trespass. For example, in some States it is unlawful to secretly record someone without their consent, no matter where the conversation takes place. Confining Fourth Amendment searches to physical trespasses, because that was the only type of search that could have occurred in 1791, is a bit like excluding automobiles from the coverage of the Fourth Amendment because they did not exist in 1791. Not even the most zealous originalist takes that position. Instead, we argue by analogy: cars did not exist in 1791 but horse-drawn carriages and sailing ships did. Likewise, recording devices did not exist in 1791 but that does not mean that the Fourth Amendment has nothing to say about them.

        Originalist judges have recognized this. The Court’s decision in Kyllo v. Page 77 →United States involved police use of a thermal imaging device which could determine how much heat was escaping from particular parts of a house. Justice Scalia, writing for the Court (including Justice Thomas), acknowledged that, in order to “assure[] preservation of that degree of privacy against government that existed when the Fourth Amendment was adopted,” the Court must sometimes go beyond the notion of physical trespass. Accordingly, the Court held that use of a thermal imaging device to obtain details from within a home was a Fourth Amendment search, despite the absence of any physical trespass: “Where . . . the Government uses a device that is not in general public use, to explore details of the home that would previously have been unknowable without physical intrusion, the surveillance is a ‘search.’”31 As the Kyllo Court recognized implicitly, to say that the Fourth Amendment protects only against physical intrusions conflates the specific type of action the framers and ratifiers had in mind in 1791 with their more general understanding of what the Amendment accomplished. The Fourth Amendment preserves common-law protections against federal officials who undertake unreasonable searches and seizures of the people’s persons, houses, papers, and effects. But the Fourth Amendment evolves with the common law upon which it is premised. As Justice Scalia wrote in a later case: “There is nothing new or surprising in the proposition that our unchanging Constitution refers to other bodies of law that might themselves change.” Thus, a Fourth Amendment that dynamically incorporates the underlying common law “presents no problem for the originalist.”32

        However, an originalist account of the Fourth Amendment must still use the framers’ and ratifiers’ view of the common law in 1791 as the jumping-off point. For even if they understood the Fourth Amendment as dynamically incorporating the common law, a deeper exploration into how they viewed the nature of the common law is required. While Federalists and Anti-Federalists disagreed in some respects on the nature of the common law, all agreed in 1791 that the common law sprang from custom and long usage.

      
      
        The Common Law as Customary Social Usage

        For centuries before the framing period, English jurists understood the common law as encompassing—indeed, consisting of—custom. Custom was, in the words of Friedrich Hayek, “grown law,”33 arising organically from the people, who gave it their tacit consent by following and applying it, until it became standardized and uniform, and assumed the mantle of law. Custom was seen as law even before it was ever adopted by statute or judicial decree.

        Page 78 →Even prior to formal lawmaking and law-enforcing mechanisms, humans were governed by custom.34 This had been recognized as far back as the Code of Justinian, written in the sixth century AD, which stated that “[c]ustom of long standing is rightly regarded as law.”35 Early English jurists Ranulf de Glanvill and Henry de Bracton recognized this in the twelfth and thirteenth centuries, respectively, as seen in the titles of their respective treatises: Glanvill’s The Laws and Customs of England and Bracton’s Treatise on the Laws and Customs of the Realm of England.36 Sixteenth-century jurist Christopher St. German carried forward this idea of “custom as a source of law” in his text Doctor and Student.37

        In the seventeenth and eighteenth centuries, English jurists built upon this custom-based view of English common law. Sir Edward Coke, the great jurist of seventeenth-century England, reaffirmed and expanded upon this view of the common law through a historical lens as the accumulation of hundreds of years of custom and usage. Coke espoused “the theory that the common law [w]as a body of principles, concepts, rules, and procedures that originated in a remote past.”38 No one really knew how the common law developed, but the metaphorical idea of “immemorial usage” as the foundation of custom was central to Coke’s view of the law.39 Later jurists, such as Coke’s pupil John Selden and Selden’s own student, Matthew Hale, emphasized the law’s evolutionary nature.40 Hale in particular built upon the idea that the obligation of the common law came from its democratic origins and acceptance by the people, not its mere antiquity.

        At the time of the framing period, the common law was seen as indistinguishable from custom. Coke’s, Selden’s, and Hale’s view of English common law as the end product of centuries of custom and usage found expression during the framing period in the works of William Blackstone, whose influence on the framers and ratifiers of the Constitution and Bill of Rights was most profound. Blackstone essentially equated the common law with custom. He declared that the common law could be divided into three parts. First, “General customs . . . are the universal rule of the whole kingdom, and form the common law, in its stricter and more usual signification.” Second, there are “[p]articular customs[] which for the most part affect only the inhabitants of particular districts.” Finally, there are “[c]ertain particular laws . . . used by some particular courts.” Thus, Blackstone equated “general customs” with “the common law, properly so called”; the “general immemorial custom” was the “chief corner stone of the laws of England.”41 As Carol Rose observed, “British jurisprudes [understood] that a general custom, the ‘custom of the country,’ is none other than the common law itself.”42

        Page 79 →Blackstone endorsed Hale’s understanding of the truly democratic foundation of custom as law. As Blackstone wrote, custom becomes law by a process of long social usage that culminates in its universal acceptance in the polity. Customs that become law properly so-called “receive their binding power, and the force of laws, by long and immemorial usage, and by their universal reception throughout the kingdom.” As he put it, “the goodness of a custom depends upon it’s having been used time out of mind; or, in the solemnity of our legal phrase, time whereof the memory of man runneth not to the contrary.”43

        One purpose served by the long-usage requirement was to ensure that the resulting common law was good, true, and pure, for if a maxim or rule could survive for a lengthy period, one could be reasonably assured that it met the requirements for reason. On this view, most often associated with Coke, English law “by many successions of ages . . . ha[s] been fined and refined by an infinite number of grave and learned men, and by long experience grown[] to such a perfection.”44 As Gerald Postema put it: “Time provides the opportunity for continuous testing, adjusting and refining of the law through deliberation and argument.”45 “Law,” in Coke’s memorable aphorism, “is the perfection of reason.”46

        The more practical reason for a long-usage benchmark has to do with consent. If a rule or maxim could survive to be handed down from generation to generation, that was a sign that it had gained the general assent of the community, justifying its nature as binding law.47 In this way, the process of custom attaining the force of law was considered profoundly democratic. The durability and longevity of a custom were thought to stand in as a surrogate for more formal democratic mechanisms. As Blackstone wrote: “[T]he written law binds us for no other reason but because it is approved by the judgment of the people, therefore those laws which the people have approved without writing ought also to bind every body.”48

        Yet, at the same time, British jurisprudes understood that custom was constantly evolving in an attempt to balance stability with adaptability to change. This recognition that the common law evolved with custom was also consent-based and democratic in origin. That people be ruled by their own hands and not the dead hand of the past, the law must change as custom does to fit the changing needs of the polity.49 In a continuing feedback loop, the people shaped the rules while the rules “shape[] the dispositions, beliefs and expectations of the people.”50 By accommodating the consent implicit in generations of usage with the current needs of the polity, custom represents the highest value of English liberty: self-government. As Page 80 →Blackstone put it: “[I]t is one of the characteristic marks of English liberty, that our common law depends upon custom; which carries this internal evidence of freedom along with it, that it probably was introduced by the voluntary consent of the people.”51

        How did yesterday’s custom become today’s law? Lon Fuller compared the formation of law from habit and custom to “the mode in which a path is formed across a common.”52 Or think of a major four-lane highway near where you are sitting. It might have begun thousands of years ago as a path trod through the woods by mammoths or buffalo in search of water and food. Perhaps premodern hunters of the large game cut the path more clearly and deeply with their footsteps and primitive tools. Then maybe the path became an artery between native settlements or trading posts. When Europeans took the land, they adopted the path, clearing and smoothing it further for travel by horse and carriage. Finally, the path was paved for use by automobiles and widened to accommodate heavy traffic. The transformative process by which custom becomes law is similar. It was summed up in this way by a late seventeenth-century treatise on customary law:

        
          When a reasonable Act once done is found to be good, and beneficial to the People, and agreeable to their nature and disposition, then do they use it and practise it again and again, and so by often iteration and multiplication of the Act, it becomes a Custom; and being continued without interruption time out of mind, it obtaineth the force of a Law.53

        

        The complex process begins with individual practices, “tangible forms rather than as abstractions,”54 as persons living together in a society learn to balance their individual needs with those of the community. When humans repeatedly face the same environmental stimuli, we start to offer the same response over and over again, as a way to save our time and energy.55 Practice leads to imitation by others. As Hayek put it: “[A]bstract rules are learnt by imitating particular actions, from which the individual acquires ‘by analogy’ the capacity to act in other cases on the same principles.”56 The hydraulic pressure of conformity leads to widespread adoption of a social norm, at least “where no great principle is involved.”57 The impulse to conform one’s actions to the prevailing norms powerfully achieves something close to consensus, which we call custom. This consensus leads to expectations and pressures that the norms and customs will be adhered to—“interactional expectancies,” in Fuller’s term58—along with informal sanctions for non-compliance.59 In Page 81 →this way, custom becomes not merely regular or habitual but normative, not merely an is but an ought.60

        Critically, custom often comes to be treated as enforceable law. Initially, pressure to conform to custom comes only by way of morals and imitative pressure. Yet, eventually, some customary rules are cloaked with the mantle of law.61 For example, rules regarding the security, alienability, and heritability of land all developed as customary rules. By 1135, these customs had become sufficiently developed and standardized that they could properly be called law.62 These customary rules were fully enforceable in the local courts, further fortifying and perpetuating these customs.

        However, despite its status as enforceable law, affirmation of custom as law in the courts is the exception, not the rule. That is to say, custom generally exists as a form of law even without the imprimatur of a judicial ruling or jury verdict. This is because, while disputes occur, they do not often give rise to a legal action.63 Because custom arises primarily from “convention rather than conflict,” custom grows primarily from the people, and only secondarily from the pronouncements of a lawgiver.64 And even where cases are brought, they often are disposed of without any legal ruling on the merits.65

        Legal rights and interests, therefore, exist even without formal court rulings.66 Indeed, in the development of the common law, intercession by a judge was simply seen as an affirmation of customary norms that had already formed, for “it is precisely because judges were intimately familiar with the complex ‘texture [of] human affairs’ . . . that they were best equipped to bring . . . disagreements to a reasonable resolution.”67 Thus, notwithstanding the claims of John Austin and Jeremy Bentham, the fathers of modern positive law thinking, who believed that “[c]ustom is not law by itself . . . but becomes law only upon it being duly adopted by judges,”68 the generally accepted notion of custom in English law was that it “was constantly followed and obeyed before ever judicial authority had pronounced upon it.”69 The Austinian claim “that custom ‘is not law’ until it has been pronounced upon by a Court” is a fallacy, or at least was thought so during the framing generation. To them, “[c]ustom [wa]s the first and most essential law.”70

        In England, the mass of custom throughout the realm was amalgamated and made more or less uniform by the twelfth and thirteenth centuries. The ascension to the throne of Henry II in 1154 is typically viewed as the beginning of this amalgamation process. Prior to that time, “most criminal and civil matters were within local or feudal, and not royal, jurisdiction.”71 Henry II created a centralized court, which eventually evolved into what are now called the Court of Common Pleas and the Court of King’s Bench. By Page 82 →establishing jurisdiction in these central courts, Henry II unified the general customs of the realm, essentially creating the concept of English common law. The final step in the process is the codification of some customs into statutory law.

        Thus, the common and statutory law we know today is the end product of a long, slow, iterative evolutionary process centered around custom and usage. First, individuals developed methods of accommodating the demands of society with their own desires by adopting practices in certain recurring situations. Second, the most useful and normatively attractive of these practices were repeated, imitated, and adopted while others fell by the wayside. Third, through this process of repetition, imitation, and adoption, practices attained the status of custom. Fourth, the recognition of custom established rights and interests that were legally enforceable. Finally, some of those legal rights and interests were recognized by courts and legislators. Modern law, then, still encompasses much ancient custom.

      
      
        The Originalist Connection between the Trespass Test and the Expectations Test

        This background on the common law behind us, we can now see that the framers and ratifiers of the Fourth Amendment likely contemplated both something like the Court’s trespass test as well as something akin to the Court’s “reasonable expectation of privacy” test. I say “something like” the trespass approach because the Court’s Fourth Amendment “trespass” cases have not relied, as the framers and ratifiers contemplated, on compliance with the positive law of each State as the touchstone. And I say “something akin” to the Katz approach because the framers and ratifiers likely would posit the test not as whether an expectation was reasonable but whether it found expression in the customs and norms of the community where the putative search occurred.

        As we have seen, an unreasonable search or seizure to the framers and ratifiers of the Fourth Amendment meant one that was inconsistent with state law. This concept is capacious enough to find room for both a trespass-like approach and an expectations-based approach. However, the framers and ratifiers would take issue with the Court’s current trespass-based approach in two respects. First, rather than rely on general trespass principles, as the Court has done, the Fourth Amendment was understood in 1791 as subjecting federal officers to the law of each State. If search-and-seizure rules were to be enforced in large part by after-the-fact lawsuits, then the constraints Page 83 →on federal officers would have to differ by State, like the law by which those suits would be decided. Second, there is no reason to limit Fourth Amendment doctrine to “trespasses.” Trespass just happened to be the appropriate cause of action for an intrusion at the time the Amendment was adopted. The Amendment stands for the larger principle that state law in general, not just one particular cause of action, would remain as a protection against federal officers engaged in searches and seizures. Thus, any positive law violation, whether or not it is deemed a “trespass,” that infringes our security in our “persons, houses, papers, [or] effects” can be said to implicate the Fourth Amendment.

        On the other hand, the framers and ratifiers would also accept something like a Katzian approach that recognizes Fourth Amendment rights even where one could point to no positive law grounding one’s expectation of privacy. Such an expectation could be based in the social norms, customs, and “interactional expectancies” of the community. But this view would diverge from current law in two ways. First, once again, the framers and ratifiers would not understand that the same customs, norms, and expectations governed the whole nation but that they differed by State. Second, they would not recognize such customs, norms, or expectations as such but only to the extent that they had hardened into enforceable rights and interests that a court could recognize.

        This last point might seem oxymoronic. If I have an enforceable right, doesn’t that mean that I am relying on a precept that has crossed over from mere custom or norm to positive law? Not necessarily. If we follow Austin and Bentham, positive law does not exist until a court or legislature declares it to be so. But our review of the development of the common law showed that enforceable rights and interests can exist before that time. After custom finds wide enough acceptance through practice to become law, but before that law ripens into legislation or reported cases, it exists in the practices and experiences of people living together in a society. The law assigns rights and duties long before they are solidified in litigation and legislation. As Steven Sachs wrote: “A rule of customary law doesn’t have to wait for a judge’s ruling to make it so, any more than a rule in a pickup [basketball] game waits around to be born when a referee first applies it.”72

        Or, to use another sports analogy, consider ownership rights in balls batted into the stands at baseball games. Suppose three spectators at a baseball game, Felipe, Jesus, and Matty, go for a lazy foul ball hit in their general direction. Jesus grasps the ball and momentarily has it under his control, but just as he grasps it, Matty, in a bona fide effort to catch the ball, jostles Jesus Page 84 →enough so that the ball pops out of his hands. Felipe then grabs the ball and maintains control over it. Who owns the ball? Prior to 2002, the most the law could tell us was that a ball hit into the stands during a baseball game became the property of the fan who caught it.73 That doesn’t much help us here: did Jesus catch the ball or did Felipe? But there is, in fact, a “common law of baseball,” as it were, and it is based on custom. When a court finally addressed this issue in 2002, in litigation over Barry Bonds’s record-breaking 73rd home run ball, estimated at the time to be worth upwards of $1 million, it focused on the norms of baseball fandom in fashioning a legal rule: “The custom and practice of the stands creates a reasonable expectation that a person will achieve full control of a ball before claiming possession.”74 It is not as if there was no law on the ownership of balls batted into the stands until the judge signed his name on this order. It is just that the law had never been declared by a court or legislature. Baseball fans had come to a general, if tacit, agreement on the issue long before Bonds hit his home run. It was only when that high-stakes event occurred that someone tried to challenge that tacit agreement.

        Like the fish that does not realize it is surrounded by water, we do not pay attention to these informal but (sometimes) legally enforceable rules because we are immersed in them. The “common law of the laundromat” tells us whether and when it’s okay to remove someone’s clothes from a dryer. The “common law of the supermarket” guides us in moving another shopper’s cart when it is blocking our way. The “common law of the parking lot” tells us not to take a space that another driver is waiting for with her turn signal on. And on and on.

        This is the point at which the trespass test and the expectations test merge, for even cases decided under the trespass idea often have to rely on the sorts of customs, norms, and expectations that form the backbone of the common-law methodology familiar to the framers and ratifiers of the Fourth Amendment. Take the two cases that the Court used to revive the trespass methodology from its long slumber, United States v. Jones and Florida v. Jardines. In each, there was a physical intrusion onto private property for the purpose of seeking information: in Jones, a GPS transmitter was placed surreptitiously on an automobile;75 in Jardines, police took a drug-sniffing dog to the front door of a home to detect drugs within.76 Given these clear physical intrusions, the real issue in each case lay elsewhere. The main issue in Jones was, in essence, whether the placement of the device was de minimis—that is, too trivial to be legally cognizable77—while Jardines came down to whether there was implicit consent to the intrusion.

        But these issues of de minimis intrusion and implied license boil down to Page 85 →questions about social expectations, understandings, and norms. For instance, one could argue that the placing of the GPS device on the vehicle in Jones while it was parked in a public lot, although a technical physical intrusion, was no greater an intrusion than the common practice of placing a restaurant take-out menu under the car’s windshield wiper. Whether the latter practice is acceptable can be answered only with respect to prevailing social norms. As with the foul ball example, it is extremely unlikely that such a norm will have ever hardened into case law. What are the odds that an aggrieved driver will sue over a take-out menu, much less take the issue on appeal where it might result in a reported decision? But such a norm is recognizable as a norm nonetheless.

        Likewise, Jardines devolves into questions about societal expectations. What divided the Court there was not whether there was a physical intrusion into a constitutionally protected area for the purpose of gathering information: all agreed that the police officer and his canine companion breached the curtilage of a private home in order to detect odors coming from within. The only issue was whether the breach was implicitly consented to because, by having a walkway leading up to his front door, Jardines implicitly licensed others, including strangers, to travel the route to his front door and stay for a short time without knocking. Resolution of that issue hinged entirely on societal norms, customs, and understandings.

        The Jardines Court began its discussion by quoting language from its 1922 decision in McKee v. Gratz that “[a] license may be implied from the habits of the country.”78 It acknowledged that customarily there is an implicit license for strangers “to approach the home by the front path, knock promptly, wait briefly to be received, and then (absent invitation to linger longer) leave.” But, it continued, there is no customary license to approach the front door of a house via the front path and refrain from knocking, and instead “explore the area around the home in hopes of discovering incriminating evidence.”79 For his part, Justice Samuel Alito in dissent agreed that whether a license could be implied hinged on social customs and norms. He conceded, for example, that it is not customary to visit another’s home in the dead of night. He merely disagreed that the police in Jardines went against the grain of societal customs and norms: “As I understand the law of trespass and the scope of the implied license, a visitor . . . is not necessarily required to ring the doorbell, knock on the door, or attempt to speak with an occupant.” And he provided his own examples of such customs and norms permitting visitors to approach the door without knocking in order to seek information, such as the motorist approaching to discern a house number not easily observable from the Page 86 →roadway.80 Thus, what separated the majority from the dissent in Jardines was their respective discernment of prevailing social norms and customs relating to visiting a stranger’s home, not whether such norms are relevant.

        Thus, the “trespass” question at the heart of both Jones and Jardines can be answered only in terms of societal norms, understandings, and expectations surrounding de minimis intrusions on personal property and the scope of the implied license to approach one’s front door, respectively, whether or not reflected by positive law. That is to say, the analysis in cases that, like Jones and Jardines, involve physical intrusions to personal property often devolve into a very Katz-like methodology. This methodology mirrors the common-law approach familiar to the framers and ratifiers.

        Conversely, some cases explicitly decided under the Katz approach can be seen as turning on whether the suspect had, not just a reasonable expectation of privacy in the thinner sense, but an enforceable legal right to exclude. Take Bond v. United States, where the Court held that bus passengers had a reasonable expectation that their soft luggage would not be physically manipulated in an exploratory manner, so that when a police officer did so for the purpose of discovering information, he conducted a search.81 Like Jones, Bond involved what one might deem a de minimis intrusion on personal property, one that neither damaged it nor detracted from its value. And like Jardines, one could frame the question in Bond as the scope of the implied license that bus passengers give to other passengers to touch their stowed luggage. Either way, the question can be answered only with reference to the prevailing social norms.

        Bond also demonstrates that the societal norms that undergird the Katz test do not necessarily boil down to the subjective preferences of a majority of the Supreme Court. To see why, imagine that the duffel bag in that case had been massaged forensically by another bus passenger rather than a police officer, and that Bond had caught her in the act. One would suppose that our hypothetical Bond might have every right under the applicable state law to demand that the other passenger stop and to use force if she persisted. By contrast, Bond almost certainly would not have had any right to forcibly prevent a fellow passenger from simply moving his bag to make room for her own luggage. One could reach these conclusion even if there were no cases on point stemming from civil or criminal litigation.

        The third-party consent cases, and particularly Georgia v. Randolph,82 also hinge on social norms. The Randolph Court held that where one co-occupant (Mrs. Randolph) consented to entry by police and one (Mr. Randolph) objected, the objection trumped the consent and police should not Page 87 →have entered. What separated the majority and the dissent, which would have held to the contrary, was their respective understanding of social norms and customs that govern in this situation when entry is requested not by a police officer but by a private citizen. At its foundation, Randolph, like Jardines, is a case about license: does a third party have license to enter premises when one occupant consents and one objects? And as in Jardines, the question can be answered only in terms of prevailing social norms. The Randolph Court began with the observation that co-occupants typically operate under certain understandings “about their common authority when they share quarters.” One of those understandings is that “any one of them may admit visitors, with the consequence that a guest obnoxious to one may nevertheless be admitted in his absence by another.” However, the Court wrote, understandings change when the objector is present. Where one occupant has invited the guest inside but another is standing there and “saying, ‘stay out’ . . . no sensible person would go inside,” absent “some very good reason.” The “customary social understanding” under those circumstances, then, is that there is no license to enter.83

        General acquiescence to this norm might confirm and fortify the norm to the point where it might have matured into a cognizable legal right even without reported appellate decisions. Imagine, for example, that the person requesting entry in Randolph had not been a police officer but instead a friend of Mrs. Randolph’s. Had Mrs. Randolph invited her friend inside the house, and had Mr. Randolph objected, and had the friend entered, would the friend be civilly or criminally liable for trespass? And would Mr. Randolph have been within his rights to forcibly remove the guest? Neither the majority nor the dissent cited any cases in which this issue arose. But just because there may not be any reported appellate decisions does not mean that there is no law.

        In short, the connection between the “reasonable expectation of privacy” test and the trespass test is close and strong. What connects them is the common-law process of rule development described earlier in this chapter, which was well known to the framers and ratifiers of the Fourth Amendment. From an originalist perspective, we can think of a search as a quest for information conducted contrary to law, broadly conceived—that is, law in whatever stage of evolutionary development—protecting us from intrusion in our “persons, houses, papers, and effects” from other individuals. An attempt to gather information in such a way implicates the Fourth Amendment. An attempt to do so that is unauthorized by law—by warrant or otherwise—violates the Fourth Amendment.

      
      
        Page 88 →Decentralizing the Fourth Amendment Search Inquiry

        One critical move remains. As discussed in previous chapters, the framers and ratifiers of the Fourth Amendment, at least the Anti-Federalists, understood that the customary social understandings that form the backbone of the common-law rules protecting us from incursions by others will sometimes differ by State and even by locality. One might say that like all politics, all searches are local (both overstatements, to be sure, but that will be addressed later). Thus, the Fourth Amendment search inquiry should be decentralized.

        Fourth Amendment doctrine, whether expressed through the “trespass” approach or the “reasonable expectation of privacy” cases, manifest a distinct aversion to having Fourth Amendment rights hinge on local conditions. The decoupling of Fourth Amendment search doctrine from local positive law began as far back as Olmstead v. United States, the 1928 wiretapping case, in which the Court cared not one whit about the fact that the federal agents there had committed a criminal offense under the laws of Washington.84 Across decades of cases, we see an almost fetishistic obsession with national uniformity: the Court’s caution in Silverman v. United States that it was not calibrating the Fourth Amendment search question to “local law”;85 the Court’s back-of-the-hand rejection in California v. Greenwood of the idea that the Fourth Amendment search question might “depend[] on the law of the particular State”;86 and the Court’s punctilious avoidance in Florida v. Jardines even of the use of the term “trespass.”87

        But the original understanding of the Fourth Amendment shows that this obsession with national uniformity is misguided. At the time of the framing, both custom and law were understood as differing by locale. Even under the centralized system of common law in England, unified for most purposes in the early Middle Ages, some customs were strictly local in nature. Blackstone recognized this, writing that the unwritten law of England “includes not only general customs, or the common law properly so called; but also the particular customs of certain parts of the kingdom.” According to Blackstone, even after the bulk of common law was aggregated and unified, “particular counties, cities, towns, manors, and lordships, were very early indulged with the privilege of abiding by their own customs.”88 These local customs often spring from, and are preserved because of, local conditions not generally shared.

        And, of course, common law in the United States turns out not to be so “common” at all. With thirteen States at the time of the founding we had thirteen different versions of the common law. Looking to underlying positive law to determine the metes and bounds of the Fourth Amendment Page 89 →requires acceptance of the idea that what is a search in one State might not be a search in another because the social norms that are reflected in positive law will often differ by State. William Baude and James Stern, who elaborated upon a “positive-law model” of the Fourth Amendment, observed that application of such a model would often have to be “jurisdiction-specific.”89 A 2007 Note in the Harvard Law Review by Yaakov Roth similarly observed: “It is likely that commonly held understandings about privacy do indeed differ by state, and dynamic incorporation [of state law] would allow the Fourth Amendment to reflect these nuances.”90 Justice Gorsuch has suggested an approach whereby the Fourth Amendment search inquiry depends in part on “state-created rights.”91 Again, the framers and ratifiers of the Fourth Amendment, or at least the Anti-Federalists who demanded a Bill of Rights, understood the common law as differing by State.

        The first place for courts to look is state positive law, which should be familiar to local police, lawyers, and judges, even in federal court. Take, for example, the Supreme Court’s so-called “spy” cases, such as On Lee v. United States, discussed briefly above. In these cases, a government operative, a pretended friend of the suspect, wore a wire and secretly recorded or transmitted their conversation, and the suspect’s words were then used against him at trial. The Court has held that this activity does not constitute a search because one who speaks indiscreetly to a friend takes the risk that the friend is secretly recording one’s comments or secretly allowing a third party to listen in.92 But would that not depend on the underlying state law? Some States are so-called “one-party” States that allow recordings of conversations as long as one party to the conversation—the one doing the recording—consents. But other States are two-party States, which outlaw recordings unless all parties to the conversation consent. If I am in a one-party State, I am on notice that I might be recorded without my consent, even by someone I consider a friend, and I take the risk that this might occur. But can it really be that I take that risk if the person to whom I am speaking commits a criminal offense by recording me? Following that path to its natural conclusion would lead to the destruction of privacy rights even in the home, given the possibility, however remote, that a criminal intruder will enter.

        These are cases in which state law is clear. But in cases such as Bond, Jardines, Jones, Randolph, and many others, there often will be no positive law on point and the question of customary social usage is a close one. What to do in that situation? State and local custom should be consulted by courts to help decide difficult cases such as these. The very fact that the Court was closely split in many of these cases is perhaps a clue that these questions are Page 90 →not amenable to a simple answer satisfactory to 330 million people spread across fifty States. After all, when the Court in McKee v. Gratz wrote that “[a] license may be implied from the habits of the country,”93 a line repeated in Jardines, it surely used “country” in its more colloquial sense to mean “region,” the first definition provided in the Webster’s Dictionary in use at the time,94 rather than the Nation as a whole.

        But how to determine “the habits of the country” when there is no legislation or reported cases on the issue? The answer is to fall back on that centuries-old, tried-and-true mechanism of common-law development: the jury. After all, the original understanding of the Fourth Amendment was precisely that juries would enforce search-and-seizure constraints on federal agents by awarding damages in common-law suits whenever they breached those constraints. And specific protection by a bill of rights for jury trials in civil cases was a key demand of the Anti-Federalists, a demand which ultimately begat our Seventh Amendment.95

        Where legal standards are stated in generalities, such as the negligence standard in tort, we have historically trusted juries to apply these abstract standards to the concrete facts of actual cases. It is entirely consistent with this history to ask juries to draw lines when it comes to contestable assertions of infringement of security in our “persons, houses, papers, and effects,” and to separate mere annoyances that must be tolerated from true abridgments of incipient legal interests. A local jury is the best measure we have for determining local custom regarding the metes and bounds of our security against intrusion when positive law is unclear. This tracks what was done at common law. According to Blackstone, establishment of the existence of a particular custom and its applicability to the dispute at hand was a two-step process. First, where a local custom was alleged, it was treated as a question of fact to be proved to a jury like any other factual question. Then, the court had to determine the legal validity of the custom.96 Somehow, we have lost that first step.

        This approach would allow Fourth Amendment law to recognize interests that communities generally recognize but that, for whatever reason, have not adequately been expressed in positive law. It also recognizes the fact that social norms are constantly evolving.97 When courts decide that there is or is not a reasonable expectation of privacy in a particular context, that decision is more or less final: it is given stare decisis effect—that is, treated as binding precedent—unless and until a later court determines that the heavy presumption against overruling precedent has been satisfied. Page 91 →By contrast, a jury verdict on an evolving social norm is necessarily more tentative. A jury in another case in a different court is never bound to come to the same conclusion.98 At the same time, the requirement of judicial ratification at the second step ensures that custom not be too out of line with the positive law of the State.

        Providing for a jury mechanism to the Fourth Amendment search inquiry in close cases ameliorates Katz’s worst flaws: its disregard of text and history, its circularity, and its undemocratic nature. First, jury determination of the liability of government officials for unreasonable searches and seizures was precisely what was contemplated by the framers and ratifiers. Moreover, unlike the Katz test, a model that utilizes juries in close cases avoids circularity by tying Fourth Amendment interests to something outside the Fourth Amendment itself: the law and social custom of the local community. Most importantly, engrafting the jury into the Fourth Amendment search inquiry takes unelected federal judges out of the business of divining the reasonable expectations of privacy of ordinary people, and instead directly asks the people themselves. A bottom-up system in which local judges and juries determine whether law enforcement violated state law, sometimes based on local custom, is much truer to the 1791 understanding of local democratic controls over searches and seizures, as opposed to the top-down system we currently have in which nine unelected, unrepresentative federal judges decide for the rest of us how long is too long to linger before someone’s front door without knocking or how much manhandling of a duffle bag is too much.99

        I am hardly the first to suggest entrusting Fourth Amendment questions to a jury where positive law provides no clear answer. The last two decades have seen a surge of scholarship touting the jury’s historic role as a populist and democratic organ of our criminal justice system.100 Some scholars have specifically advocated involving the jury in the determination of Fourth Amendment issues.101 Some have even advocated the creation of the “suppression jury,” a jury specially impaneled to determine Fourth Amendment issues raised by suppression motions in criminal cases.102 In a fit of extrajudicial candor, Justice Scalia, probably the most influential Justice on Fourth Amendment issues in many decades, said just about as much: “I just hate Fourth Amendment cases. I think it’s almost a jury question—whether this variation is an unreasonable search and seizure.”103

        This is not to deny a place for some nationwide Fourth Amendment rules. After all, not all politics is local and neither are all searches. Online conduct, for example, crosses state lines (and international boundaries) almost Page 92 →instantaneously. Moreover, our activity online has been around long enough for certain related norms to develop, but is new enough for those norms not to have developed in any kind of state-specific way. But nationwide rules on searching in cyberspace would be consistent with the Fourth Amendment in any particular State only to the extent they are not inconsistent with state law.

        Again, there is an analogue in the development of common-law doctrine that the founding generation would have been aware of where uniformity was required: the lex mercatoria, or law merchant. The law merchant was developed by and for merchants and others engaged in commercial transactions and was historically seen as a “local” branch of common law. Blackstone described the law merchant as “a particular system of customs used only among one set of the king’s subjects” that was “different from the general rules of the common law . . . yet ingrafted into it.”104 In the Middle Ages, once trade began taking place beyond the borders of a borough and even across national boundaries, disputes could not be settled by reference to law and custom that had developed purely to address local issues like landownership and use. Merchants, who best understood commercial activity and had a heightened interest in an efficient commercial system, developed their own laws and customs to govern such transactions.

        The development of norms in cyberspace seems directly analogous to this medieval development of a branch of law created by and applicable to merchants.105 It may be, then, that the guideposts we look to in determining the contours of computer searches are, first, the national legislation that has sprung up around this new technology, and second, the general norms of online activity. While these norms have been influenced from above by national decision-makers, they have also been influenced from below, by private companies and individuals heavily involved in online activity, so-called “norm proselytizers.”106 Again, so long as these laws and norms are not in conflict with a particular State’s law, they would also be consistent with the Fourth Amendment.

      
      
        Conclusion

        Custom forms a bridge between social norms and positive law. In much the same way, custom provides an accommodation between the reasonable expectation of privacy test and a trespass-based approach to Fourth Amendment search doctrine. There are deep connections between the two approaches and, in fact, are really just different manifestations of the same basic inquiry. The framers and ratifiers would have been comfortable with both approaches, providedPage 93 → that the Fourth Amendment question is grounded in the law, whether fully formed or incipient, and is decentralized for determination on a State-by-State, or even community-by-community, basis by local judges and juries. In Hayekian terms, search-and-seizure rules should be the product of spontaneous order, not central planning. That is, at least, what the Anti-Federalist framers and ratifiers of the Fourth Amendment envisioned in their quest for a reservation of local control of federal search-and-seizure policy.

      
    
  
    
      
        Page 94 →Five
        The Contingent Common Law of Searches and Arrests

      
      While the previous chapter addressed the original understanding of the “search” question, this chapter addresses the original understanding of what made a search or seizure reasonable. We saw in chapter 4 that the differentiated nature of the common law in 1791, and the Anti-Federalist recognition of that differentiation, meant that a federal officer conducts a search when she intrudes upon someone’s person, house, papers, or effects for purposes of obtaining information in a way that would be forbidden by state law, broadly conceived, when performed by a private citizen. Seizures are comparatively easier to define: a seizure is a restraint on a person’s liberty to come and go as they wish, either by physical constraints or by a show of authority to which the person submits.1

      In this chapter, we go to the next question: assuming the officer’s actions constitute a search or a seizure, is it a reasonable one? As I suggested in chapter 2, the framers and ratifiers of the Fourth Amendment did not expect that federal officers would always need a warrant based on probable cause in order to search or seize, but they also did not want federal officers loosely bound by an amorphous concept of reasonableness. Instead, I suggested that they sought to bind federal officers to follow state law on searching and seizing, which they recognized could change across borders and over time. In this chapter, I present specific evidence that search-and-seizure law differed across jurisdictional boundaries and over time in important respects during the crucial period from about 1760 to about 1790. Although search-and-seizure law in North America during that period was marked by a great deal of consistency, which one would expect given that it all emanated from EnglishPage 95 → common law, that consistency masks some important differences among jurisdictions.

      
        The Contingency of Search-and-Seizure Rules in 1791

        A look at the common law of searches and seizures circa 1791 reveals that while many general principles were universal, the common law was to a large extent indeterminate. As a great many scholars such as Tom Clancy, Morgan Cloud, Donald Dripps, and David Sklansky have pointed out, there are essentially three reasons for this. First, the common law of search and seizure in 1791 was underdeveloped, given “the limited range of questions that eighteenth-century judges and commentators asked about searches and seizures.”2 Second, while the law was uniform in some respects, there were also significant differences of opinion, and “[m]any of the principles that remain today as core search and seizure concerns were being litigated at that time.”3 Finally, “[s]earch and seizure law was dynamic”; it evolved as new rules were adopted and old ones discarded, both judicially and legislatively.4 In short, to the extent that it was clear at all, “search-and-seizure rules . . . varied from colony to colony and from decade to decade.”5 A good deal of this differentiation can be seen in the “Justice of the Peace” manuals from that era.

        
          The Justice of the Peace Manuals

          The Justice of the Peace manuals were “how-to” manuals derived from treatises by English jurists such as William Blackstone, William Hawkins, and Matthew Hale, and “addressed . . . legal matters relevant to justices of the peace and other parish and county level officers, including constables.”6 This guidance was essential because constables were chosen from among the citizenry and had no formal training in law enforcement. Even justices of the peace did not need to be attorneys, so they, too, required the guidance provided by these manuals. The manuals often contained a substantial amount of information on arrests, searches, warrants, and the duties of the constable. Tom Davies has observed that “[t]hese were probably the sources regarding criminal procedure that were most accessible to members of the Framers’ generation.”7 And John Conley’s research suggests that for the justices of the peace, these manuals were the “primary source of legal reference.”8

          My focus here is on the Justice of the Peace manuals published from 1761 to 1795, in the three decades or so prior to and just after the adoption of the Bill of Rights, because they shed substantial light on American sensibilitiesPage 96 → about search-and-seizure policy at the time the Fourth Amendment was adopted. Importantly, different versions of the manuals were used in different colonies and States at different times during the founding period. That very fact suggests differentiation over time and across borders. As Davies put it: “Given the locations at which American versions of justice of the peace manuals were printed, as well as statements in the various prefaces, it appears that they were often oriented to particular colonies/states.”9 Specifically, I will be making reference to the following ten manuals, listed in chronological order. Where it is not obvious from the title, I have noted parenthetically the jurisdiction(s) toward which the manual was directed:

          
            	William Simpson, The Practical Justice of the Peace and Parish-Officer, of His Majesty’s Province of South-Carolina (1761)

            	James Parker, Conductor Generalis: Or, the Office, Duty and Authority of Justices of the Peace, High-Sheriffs, Under-Sheriffs, Coroners, Constables, Gaolers, Jury-Men, and Overseers of the Poor (1764) (New Jersey)

            	Joseph Greenleaf, An Abridgement of Burn’s Justice of the Peace and Parish Officer (1773) (Massachusetts)

            	James Davis, The Office and Authority of a Justice of Peace (1774) (North Carolina)

            	Richard Starke, The Office and Authority of a Justice of Peace Explained and Digested, Under Proper Titles (1774) (Virginia)

            	The Conductor Generalis: Or, the Office, Duty and Authority of Justices of the Peace, High-Sheriffs, Under-Sheriffs, Coroners, Constables, Gaolers, Jury-Men, and Overseers of the Poor (1788) (New York)10

            	The South-Carolina Justice of Peace (1788)11

            	The Conductor Generalis: Or, the Office, Duty and Authority of Justices of the Peace, High-Sheriffs, Under-Sheriffs, Coroners, Constables, Gaolers, Jury-Men, And Overseers of the Poor (1792) (New Jersey, New York, and Pennsylvania)

            	Eliphalet Ladd, Burn’s Abridgement, or the American Justice; Containing the Whole Practice, Authority and Duty of Justices of the Peace (2d ed. 1792) (New Hampshire, Massachusetts, and Vermont)

            	William Waller Hening, The New Virginia Justice (1795).

          

          It should be noted at the outset that there are substantial similarities among the justice of the peace manuals. Moreover, many of the differences take the form, not of outright contradiction, but of omission of material in one manual that appears in another, or equivocation on a legal point in one Page 97 →that is stated more forthrightly in another. Yet the authors of these manuals were, for the most part, experienced lawyers and judges. As good lawyers know, omission of terms or conditions from any legal document can be highly significant, and equivocal directives give actors far more discretion than those stated more definitively. The question is how these differences in wording, when translated into action by real justices and constables, would have played out in real life, for, as we saw in the previous chapter, common-law doctrine was inextricably and symbiotically intertwined with custom and usage; conduct often determined law as much as law dictated conduct. However minor the differences in the manuals were, they likely resulted in different customs—and therefore different law—when operationalized by legal actors.

          During the framing period, there were at least ten significant search-and-seizure issues on which the law differed based on location and time period, the first nine attributable to differences in the manuals and the British authorities on which they were based, and the tenth reflecting a difference in state customs statutes, an area not covered by the manuals or treatises.

        
        
          The Felony-in-Fact Requirement for Warrantless Arrests

          The law in 1791 was clear that reasonable grounds for suspicion that the potential arrestee had committed the felony in question were necessary to arrest him without a warrant. But one area where the law was in flux was with respect to the anterior question: did there have to have been, in fact, a felony at all; or were reasonable grounds for suspicion as to the commission of a felony sufficient there as well? The former is known as the “felony-in-fact” requirement. The 1780 English case Samuel v. Payne held that there was no felony-in-fact requirement; reasonable grounds of suspicion both that a felony had been committed and that the suspect had committed it were generally sufficient for a warrantless arrest.12 Given that the case was decided eleven years prior to adoption of the Fourth Amendment, one might think that that ends the matter.

          However, not all the framers and ratifiers of the Fourth Amendment would have even been aware of Samuel v. Payne. News, of course, traveled more slowly back then, and the case was decided in the midst of the American Revolution, when the future framers and ratifiers of the Fourth Amendment had other things on their mind. And for those who even knew about the ruling, as Davies pointed out, Americans of that time period would have viewed Samuel v. Payne “to be a novel English ruling” rather than a statement of settled principles.13 The opinion itself acknowledges Page 98 →this in noting that “the present case . . . is . . . the first determination of the point.”14 Indeed, the trial judge in that case had held that a felony in fact was indeed a requirement for a warrantless arrest, but the judges of the King’s Bench collectively disagreed and granted a new trial.15 Unless the trial judge were guilty of the sheerest incompetence—unlikely, given that it was the esteemed Lord Mansfield—the abrogation of the felony-in-fact requirement was hardly settled law.

          The justice of the peace manuals bear this out. Of the five that postdate the decision in Samuel v. Payne, only the 1795 Virginia manual even discussed the possibility that reasonable probable grounds of suspicion of a felony are generally sufficient justification for an arrest, even if no felony had in fact been committed. This discussion immediately followed a reiteration of the more conventional rule: “[G]enerally, no . . . cause of suspicion . . . will justify an arrest, where in truth no such crime hath been committed.”16 Thus, the Virginia manual set forth two inconsistent rules without picking a side. More significantly, the two manuals published in 1792—by which time a dozen years had passed since the decision in Samuel v. Payne and it likely would have been known to at least some American lawyers—did not mention that decision at all and set forth only the more conventional rule.17

          The felony-in-fact requirement was also a rule that Americans were slow to discard. As late as 1814, courts held that a warrantless arrest could take place only if a felony had in fact been committed, irrespective of the suspicions of a constable.18 Holley v. Mix, an 1829 New York case, appears to have been the first on this side of the Atlantic to decide that a police officer could make a warrantless arrest based only on reasonable grounds, rather than certainty, that a felony had been committed.19

        
        
          Breaking of Doors to Arrest

          The common law also differed over the issue of what circumstances permitted the breaking of doors to make an arrest. At least three distinct positions are evident. The strictest rule was the one advocated by Lord Edward Coke, William Hawkins, Richard Burn, and Michael Foster, that not even a warrant permitted breaking of doors of a dwelling to make an arrest before indictment; rather, breaking of doors was permitted only after the arrestee had been indicted, and then only with an arrest warrant.20 This rule was discussed but not necessarily endorsed by the 1764 New Jersey manual, the 1773 Massachusetts manual, the 1788 New York manual, and the 1792 New England and mid-Atlantic manuals, which stated that “where one lies under a Page 99 →probable suspicion only, and is not indicted, it seems the better opinion at this day (Mr. Hawkins says) that no one can justify the breaking open of doors in order to apprehend him.”21

          However, each of these manuals immediately went on to suggest a second, more moderate rule, that a pre-indictment warrant justified breaking of doors to make an arrest: “But lord Hale, in his history of the pleas of the crown, says, that upon a warrant for probable cause of suspicion of felony, the person to whom such warrant is directed, may break open doors to take the person suspected.”22 As the manuals suggest, this was the position taken by Matthew Hale.23 The 1761 and 1788 South Carolina manuals took this position unequivocally and did not even suggest the stricter rule: “[U]pon a warrant for probable cause of suspicion of felony, the person to whom such warrant is directed may break open doors to take the person suspected.”24

          Finally, William Blackstone took the view that no warrant was necessary at all to make an in-home arrest for a felony, so long as the felony-in-fact requirement had been satisfied. In a section regarding “[a]rrests by officers, without warrant,” he wrote that “in case of felony actually committed [the constable] may upon probable suspicion arrest the felon; and for that purpose is authorized (as upon a justice’s warrant) to break open doors.”25 The 1774 Virginia manual adopted this position, stating that doors could be broken without a warrant to arrest one who either has been indicted or “who is known to have committed [t]reason, or [f]elony.”26 This view was so widely adhered to as late as 1761 that an attorney in the Boston writs-of-assistance case in that year could state with confidence: “Every Body knows that the subject has the Priviledge of House only against his fellow subjects, not vs. the King either in matters of Crime or fine.”27

          Thus, at least three common-law rules on breaking of doors to make an arrest coexisted at around the same time: permitted with a warrant and only after indictment; permitted with a warrant either before or after indictment; and permitted without a warrant if a felony in fact had been committed.

        
        
          Issuance of Arrest Warrant Prior to Indictment

          The common law also differed over a similar issue: whether an arrest warrant could be issued before indictment. The 1764 New Jersey manual, the 1773 Massachusetts manual, the 1788 New York and South Carolina manuals, and the 1792 mid-Atlantic and New England manuals mentioned an extreme limitation advocated by Coke: that an arrest warrant could not be issued prior Page 100 →to indictment. These manuals strongly suggested that Coke ought not be followed, but they again did not explicitly pick a side in this controversy, stating:

          
            Lord Hale proves at large, contrary to the opinion of lord Coke that a justice hath power to issue a warrant to apprehend a person suspected of felony, before he is indicted. . . .

            . . . I think, says [Hale], the law is not so, and the constant practice in all cases hath obtained against it, and it would be pernicious to the kingdom if it should be as lord Coke delivers it. . . .

            Mr. Hawkins likewise seems to be of the same opinion against lord Coke, but delivereth himself with his wonted caution and candour: It seems probable, he says, that the practice of justices of the peace in relation to this matter, is now become a law, and that a justice may justify the granting of a warrant for the arrest of any person, upon strong grounds of suspicion, for a felony or other misdemeanor, before any indictment hath been found against him.28

          

          The 1761 South Carolina and 1774 Virginia manuals adopted the more lenient rule without hesitation: “A Justice hath power to issue a warrant to apprehend a person suspected of felony, before he is indicted.”29

        
        
          Grounds for Warrantless Arrest

          The common law also varied widely with respect to the grounds for making a warrantless arrest. For example, among the traditional causes of suspicion that would justify warrantless arrest was “[t]he common Fame of the Country.”30 This was listed as the very first ground for a warrantless arrest in seven of the manuals.31 Yet it was omitted from the 1761 South Carolina manual and the 1774 North Carolina and Virginia manuals.32 In addition, four of the manuals (the 1773 Massachusetts, 1788 South Carolina, 1792 New England, and 1795 Virginia manuals) permitted the warrantless arrests of nightwalkers33—literally, those caught walking around at night, which, in a time before artificial lighting, was highly suspicious—whereas the other six did not.34 And even where there was agreement that nightwalkers could be arrested warrantlessly, there was some dispute over who had the power to make such arrests. According to George Thomas: “Coke said that only watchmen could make night-walker arrests [while Matthew] Bacon claimed . . . that any person could arrest a ‘Night-Walker.’”35 Moreover, nine of the ten manuals permitted warrantless arrest of vagrants,36 but the 1774 Virginia manual did not.37 Page 101 →Finally, the common law of 1791 also diverged on whether a warrantless arrest could be made for a minor crime committed in the presence of the officer. Both Blackstone and Edward East implied that warrantless arrest power for misdemeanors extended only to those involving breach of the peace in the presence of the officer.38 Yet Matthew Hale wrote that a constable could make a warrantless arrest “for breach of the peace and some misdemeanors, less than felony,” though he did not specify what misdemeanors would qualify.39 And Hawkins agreed that a warrantless arrest was justified for a misdemeanor that was “scandalous and prejudicial to the public,” but he, too, did not specify what that meant.40

        
        
          Authority to Search Incident to Arrest

          Another significant difference among the manuals is that only two, the 1764 New Jersey manual and one version of the 1788 New York manual, mention the authority for police to perform a “search incident to arrest,” a warrantless search of the person of the arrestee and his immediately surrounding area upon arrest. Only these two manuals reprinted an excerpt of an instructional essay for constables by English justice of the peace and former high constable Saunders Welch.41 The 1758 Welch excerpt has been cited as authority that the Fourth Amendment permits searches incident to arrest.42 Welch observed that the law allowed the constable “to disarm and bind his prisoner” upon arrest. He elaborated:

          
            [A] thorough search of a felon is of the utmost consequence to your own safety, and the benefit of the public, as by this means he will be deprived of instruments of mischief, and evidence may probably be found on him sufficient to convict him, of which, if he has either time or opportunity allowed him, he will be sure to find some means to get rid of.43

          

          By stark contrast, the other manuals, including the 1792 revision of the 1764 manual and the other version of the 1788 New York manual, do not contain the Welch excerpt or any other reference to searches incident to arrest.44 This suggests two possibilities. One is that searches incident to arrest were so well entrenched and so well known that most of the manuals did not bother even to mention them. The other is that searches incident to arrest were not universally considered customary. Indeed, the tone of Welch’s essay suggests that he wrote it precisely because constables were not conducting these searches, Page 102 →and the preface to the 1764 New Jersey manual, which includes the excerpt, characterizes it as “a curious tract.”45 It may be that the Welch excerpt, and search-incident-to-arrest authority, was included tentatively in the 1764 edition as a sort of curiosity and rejected in other manuals as an outdated or foreign oddity. Conversely, it may have been characterized as “curious” precisely because Welch considered it necessary to remind constables to perform a search that ensured their own safety. Whatever the reason, the authority of a constable to search incident to arrest is nowhere mentioned in the other manuals. Thus, even if searches incident to arrest were well entrenched by this period, an unknowing constable going by the book—and remember that constables were just ordinary citizens conscripted into law enforcement for a short period of time—might not have exercised search-incident-to-arrest authority.46

        
        
          Liability for Fruitless Forcible Entries

          Another difference of opinion in the common law relates to whether it addresses liability for two kinds of fruitless forcible entries. Seven of the ten manuals provided that if a prospective arrestee is thought to be in the house of a third party, and one breaks doors to apprehend him, but the prospective arrestee is not there, the one who attempted to make the arrest is liable to the owner in trespass. Generally, some of the Justice of the Peace manuals say that if the person to whom a warrant is directed “break[s] open the house of another to take [the felon] he must at his peril see that the felon be there; for if the felon be not there, he is a trespasser to the stranger whose house it is.”47 In a similar vein, these manuals provided that if a private person (but not a constable) breaks doors to make an arrest upon mere suspicion of a felony, but the arrestee turns out to be innocent, the person who made the arrest is liable for damages. They state that

          
            it seems that he that arrests as a private man barely upon suspicion of felony, cannot justify the breaking open of doors to arrest the party suspected, but he doth it at his peril, that is if in truth he be a felon, then it is justifiable, but if he be innocent, but upon a reasonable cause suspected, it is not justifiable.

            But a constable in such case may justify.48

          

          The 1761 South Carolina manual and the 1774 North Carolina and Virginia manuals contained no such restrictions,49 indicating that the law in these coloniesPage 103 → either gave those making arrests more leeway to be in error or was simply unclear. However, by 1788 and 1795, liability in such situations apparently was sufficiently clear in South Carolina and Virginia, respectively, to call for inclusion of these provisions in the manuals published in those years.50

        
        
          Nocturnal Arrests and Searches

          The law also differed with respect to nocturnal arrests and searches. Most explicitly allowed nocturnal arrests, on the theory that if an arrest were not made immediately when proper grounds appear, the putative arrestee might escape: “An arrest in the night is good . . . else the party may escape.”51 The 1761 South Carolina manual did not explicitly mention nocturnal arrests.52 However, by 1788, South Carolina had apparently adopted the majority rule on nocturnal arrests.53

          As for nocturnal searches, we see more variations on the theme. The 1774 North Carolina manual restated Hale’s disapproval of nocturnal searches as “very inconvenient” if not “unlawful”:

          
            Lord Hale says, it is convenient that such Warrant do require the Search to be made in the Day Time; and though I will not affirm, says he, that they are unlawful without such Restriction, yet they are very inconvenient without it; for many times under Pretence of Searches made in the Night, Robberies and Burglaries have been committed, and at best it creates great Disturbance.54

          

          In a different vein, the 1764 New Jersey, 1773 Massachusetts, and 1788 South Carolina and New York manuals generally barred nocturnal searches but permitted such searches when there was “positive proof” that stolen goods were in a premises, based on the same “exigent circumstances” theory set forth for nocturnal arrests. They added to the above language: “But in case not of probable suspicion only, but of positive proof, it is right to execute the warrant in the night time, lest the offenders and the goods also be gone before morning.”55 This language was retained in the 1792 New England and mid-Atlantic manuals.56

          In another variation, the 1774 Virginia manual also cited the same page of Hale’s treatise but summarized Hale’s caution in a way that presumably granted authorities more wiggle room: “[I]t is better to require the Search to be made in the Day Time, unless it be in particular Cases.”57 The 1795 Virginia manual, by contrast, did not contain this proviso and instead, like the 1774 Page 104 →North Carolina manual, recited Hale’s bare admonition against nocturnal searches.58 Finally, the 1761 South Carolina manual did not mention nocturnal searches at all.59 Thus, different jurisdictions, at different times, had different degrees of robustness and clarity with regard to their attitude on nocturnal searches.

        
        
          Guilt of the Arrestee as an Absolute Defense

          The common law also appears to have differed over whether the guilt of the arrestee was an absolute defense to a subsequent tort action for trespass, false imprisonment, battery, and the like. Put another way, the issue was whether a factually guilty arrestee could sue in tort based on an improper arrest. Traditionally, “an officer could justify a felony arrest if the arrestee was actually guilty of the felony for which the arrest was made.”60 That traditional rule is suggested in most of the manuals: in listing out various grounds for a warrantless arrest, these manuals began by categorizing the grounds as “the causes of suspicion, which are generally agreed to justify the arrest of an innocent person.”61 This wording implies that arrest of a guilty person was always justified. However, language in the 1774 Virginia manual suggests that even a guilty person could sue for trespass if no grounds for arrest existed: it described the acceptable grounds for arrest as the “Causes of Suspicion to justify an Arrest,” full stop.62

        
        
          Seizure of Private Papers

          Entick v. Carrington,63 discussed in chapter 2 and well known to the framers and ratifiers of the Fourth Amendment, strongly suggested that seizure of private papers, even via warrant, was illegal. Thirty years after Entick was decided, the 1795 Virginia manual became the first to suggest that officers could not seize private papers, even with a specific warrant. The manual extensively discussed Entick for the proposition that “a warrant to seize and carry away papers [is] illegal and void.”64 The manual recited the holding of Entick with no editorial comment, strongly suggesting, though never saying outright, that the author agreed with that holding. Donald Dripps has read this as “expressly prohibit[ing] warrants for papers.”65 By sharp contrast, even the other manuals published in the 1790s did not cite Entick or any other case for the proposition that search warrants for private papers were illegal.66 It appears, but is admittedly not certain, that the 1795 Virginia manual barred Page 105 →searches and seizures of private papers, and that the others either permitted them or took no position.

        
        
          Excise and Customs Searches of Non-Dwelling Premises

          One final difference in the law of searches and seizures among different States had to do with excise and customs searches: searches for goods that had been smuggled or hidden to avoid paying customs duties or excise taxes. This type of search was unknown to the common law because common-law searches typically had stolen goods as their target, so searches for taxable and dutiable items were governed by statute instead and the Justice of the Peace manuals did not mention them. All jurisdictions that had such statutes required warrants for entering a dwelling. The difference is that in Maryland, North Carolina, and Virginia, a warrant was needed to enter all other premises on land as well. A 1781 Virginia impost statute required that collectors of the impost obtain a warrant to search “any house, warehouse or storehouse.”67 A 1784 North Carolina statute was identical to Virginia’s in that respect.68 A 1784 Maryland impost statute required a warrant for entry into “any house, warehouse, storehouse, or cellar.”69

          By contrast, Massachusetts and Pennsylvania required that officials obtain warrants in order to enter dwellings to search for smuggled items but did not require warrants to enter any other premises. A 1780 Pennsylvania statute establishing an impost provided that collectors of the impost could, without a warrant, “enter any ship or vessel, and into any house or other place where he shall have reason to suspect that any goods, wares or merchandise, liable to the . . . duty, shall be concealed, and therein to search for the same.” The Act made clear that, in order to search a dwelling, a warrant was required, thus permitting warrantless searches of “other place[s].”70 Likewise, Massachusetts enacted an impost in 1783 that allowed collectors of the impost to enter without a warrant “into [a] vessel or float, store, building or place (dwelling-houses excepted) and there to search for” any goods taken there in violation of the law. Again, the Act made clear that a warrant was required to search a dwelling.71

          Although the Warrant Clause of the Fourth Amendment would ultimately dictate a national standard regarding the contents of federal search warrants, it says nothing about when warrants are required. In the years leading up to the adoption of the Amendment, and even during the ratification debates themselves, the States differed starkly over as significant an issue as whether warrants were required to search non-dwelling premises.72

        
      
      
        Page 106 →The Significance of Differences in the Law of Search and Seizure during the Framing Period

        The differences across geographic boundaries and over time in the common law of search and seizure, particularly as demonstrated by the justice of the peace manuals, are all the more striking given that virtually all of these manuals stemmed from the same source: most “drew heavily on [Richard] Burn’s English manual.”73 Instead of simply parroting Burn, the manuals tended to add their own flourishes or emphasis, or omit material from Burn. Indeed, the very fact that different manuals were used in different sections of North America and were periodically updated belies any notion that the laws were uniform or static. As Conley noted, “the main reason for revised editions rested on an editor’s conscientious attempt to maintain the book’s currency.”74 Thus, the differences among them appear to be the result of conscious picking and choosing of the various aspects of Burn to fit the particular jurisdiction at a particular time.

        One might argue that these manuals cannot show search-and-seizure law as it was actually practiced by colonial and early state constables and justices of the peace. But of course no extant source can do this. As Davies put it: “So far as I know, we have no historical sources that preserve systematic evidence of practice; hence, it is not possible to demonstrate to what extent framing-era practice comported with doctrine.”75 Moreover, differences among the manuals probably understate the extent to which practice diverged from policy. For example, although all the manuals provide that “hue and cry”—by which offenders were pursued and arrested immediately after an offense was committed—was a sufficient ground for arrest, the use of this procedure appears to have varied by State and was used rarely in Virginia.76

        One might argue that differences among the different manuals is less the result of policy preferences of a particular jurisdiction and more the result of either carelessness or an intent to convey the same exact information in slightly different terms. But the editors of these manuals were, in most cases, experienced lawyers, judges, and justices of the peace. Davis was “a prominent attorney, member of the council, and a justice of the peace” in North Carolina. “Greenleaf was . . . a justice of the [p]eace for Plymouth County, Massachusetts.” Grimké was not only a Cambridge-educated lawyer and a justice of the peace but was also a judge on the South Carolina superior court. Hening was an attorney “who served on the Privy Council and as a clerk of the Chancery Court” in Virginia. Simpson was Chief Justice of South Carolina.77 Moreover, their intent of keeping their manuals up to date through Page 107 →a process of inclusion and exclusion is manifested, at least in some cases, by their prefatory remarks, such as Ladd’s expression of gratitude to “those gentlemen of the profession, who have . . . furnished him with alterations which have been made in American Jurisprudence.”78 Thus, it is more plausible that these editorial decisions were deliberately made than that these legal experts included or omitted material carelessly or arbitrarily. As Conley put it, “[e]ach editor used his own judgment to delete or add material” and each “emphasized different themes or concerns by his decision to include or exclude certain material.”79

        It could also be argued that simple omissions from one manual should not necessarily be interpreted as disagreements with other manuals that contain the omitted material, absent an express statement of disagreement. Yet one would naturally expect such disagreements to typically take the form of omissions rather than explicit statements of disagreement. For example, in a section listing the types of authority to make warrantless arrests, one would not expect a manual to expressly state that there is no authority to arrest a nightwalker or vagrant. Instead, one would expect to see exactly what one sees in some of the manuals: a failure to mention this authority at all. And as legal experts, the editors of these manuals would likely understand the significance of such an omission.

        Moreover, the generally light editing that occurred between editions of the justice of the peace manuals makes all the more significant the changes that were made. For example, the 1764 and 1792 versions of Conductor Generalis were virtually identical. Not only that, but the later version retained the earlier edition’s references to the King, to English statutes, and to other terms peculiar to English legal culture, such as “member[s] of parliament,” “peers,” and “knights,”80 nearly a decade after the Treaty of Paris officially ended the American Revolution. As Conley wrote, “even after the Revolution the editors [of Conductor Generalis] refused to Americanize the manual.”81 This is suggestive of a strong resistance to change when updating the manual. Accordingly, omissions, such as the failure of the 1792 version to reprint the Saunders Welch excerpt that had appeared in the 1764 edition justifying search-incident-to-arrest authority, are significant.

        In any event, the reason that certain rules were omitted or included in the various manuals is far less important than the fact that they were omitted or included. The function of these manuals, after all, was to inform eighteenth-century justices of the peace and constables, who generally lacked any formal legal training, how to do their jobs. Assuming that the manuals performed this function, we also have to assume that the various omissions and inclusionsPage 108 → were manifested in the day-to-day practices of justices and constables. Diligent justices of the peace and constables, in consulting a manual to determine whether, for example, a vagrant or nightwalker could be arrested without a warrant, would have come to different conclusions based on where they were. A risk-averse justice consulting a manual to determine whether he could issue a pre-indictment arrest warrant, and a risk-averse constable doing the same to determine whether he could break doors to serve such a warrant, would have come to different conclusions depending on whether they were in Massachusetts in 1773, Virginia in 1774, or South Carolina in 1788. Cautious constables in the 1760s might not search incident to arrest except in New Jersey, where the applicable manual explicitly gave them that authority. We can only assume that the directives of the manuals, or the absence thereof, thus became the common law of the jurisdiction through custom and usage. Whatever the extent of the differences in search-and-seizure doctrine, search-and-seizure practice, as evidenced by these manuals, differed by colony and State, and over time.

        Granted, those differences were relatively few and at the margins. Yet, likewise, only the tiniest fraction of DNA makes the difference between a human being and a bonobo. Like the building blocks of life, the common law is intricate, and its intricacy is founded upon “its ability to comprehend a variety of exceptions to a general rule.”82 And as any first-year law student knows, learning the law is all about learning when to apply the rule and when the exception. That one jurisdiction applies the rule when another applies the exception is not a trivial matter.

        Some of the issues on which these manuals differed geographically and temporally are the same as or closely analogous to Fourth Amendment issues that confound and divide modern courts. For example, the issue of whether a warrantless arrest is justified for a minor crime divided the Court 5-4 in Atwater v. City of Lago Vista83 and is analogous to the still-controversial 1968 decision in Terry v. Ohio,84 permitting temporary detention upon reasonable suspicion of commission of a crime.85 Whether and to what extent the general bar on nocturnal searches allowed for an exception when there is “positive proof . . . lest the offenders and goods also be gone before morning,”86 is closely analogous to modern disagreements over whether and to what extent exigent circumstances can justify warrantless intrusions into dwellings87 or the failure of police to knock and announce their presence.88 Whether and to what extent state officials were liable for trespass when they broke doors of a third party’s dwelling to arrest someone who turned out not to be presentPage 109 → calls to mind the ongoing debate over what level of suspicion is required on the part of the police regarding the putative arrestee’s presence in order to break doors to make an arrest.89 The omission or inclusion of a “common fame of the country” ground for arrest is redolent of modern-day disputes over whether and to what extent hearsay information is sufficient to justify an arrest.90 And a divided Court decided only in 1980 that the Fourth Amendment requires a warrant to make a forcible, at-home arrest absent exigency.91

        Yes, some general principles were fairly well uniform at common law, as they are today. But it is because those principles are relatively uncontroversial that they are not typically misunderstood by police or contested by lawyers. It is instead the granular, and contestable, details of how search-and-seizure law is operationalized that occupy the time of modern lawyers and judges. It is on some of those details that the common law of 1791 differed.

      
      
        Conclusion

        In the next chapter we will move from 1791 to 1866, so this is a good place to briefly sum up the lessons of Part I of this book. First, the framers and ratifiers of the Fourth Amendment understood that transgressive searches and seizures by federal officials would be remedied at least in part by after-the-fact lawsuits based on the common law of tort. Second, they understood, or at least the Anti-Federalists did, that the common law of tort, including specific aspects of the rules of searching and seizing, differed by State, which would mean that federal officers would potentially be subject to different rules depending on the State. Third, this understanding dovetails with the Anti-Federalists’ main concern in this area, which was to assert local, democratic controls over search-and-seizure policy in the face of the potential preemption of this field by the new, powerful, less accountable federal government. Fourth, the Anti-Federalist worldview should play a major role in interpreting the Bill of Rights, which was a concession to them for ultimately agreeing to ratification over their strong reservations. Finally, the assertion of local, democratic controls over searching and seizing best explains the critical writs-of-assistance controversy that led directly to the adoption of the Fourth Amendment.

        If the Fourth Amendment is primarily a federalism provision that preserves local control of searches and seizures, then how can we possibly apply it to the States? The short answer is that we can’t. But we don’t have to, because the Fourth Amendment does not really apply to the States; the Page 110 →Fourteenth Amendment does. When we speak of the Fourth Amendment, or any part of the Bill of Rights, as applying to the States, we are using a kind of shorthand. Problems occur because we have used this shorthand for so long that we forget we are using it. The next three chapters will try to create space between the Fourth Amendment and the Fourteenth in the hopes that we can remember that the principles of the former apply, if at all, only by virtue of the latter.

      
    
  
    
      
        Page 111 →Part II

        The Fourteenth Amendment
        Original Understandings

      
    
  
    
      
        Page 112 →Page 113 →Six
        The Historical Backdrop of the Fourteenth Amendment

      
      Having looked at the original understanding of the constitutional constraints on federal search-and-seizure authority, this part of the book now turns to the original understanding of what, if any, constraints are placed on the States in that area. From 1791 until 1868, the Fourth Amendment applied only to the federal government. The U.S. Supreme Court’s unanimous decision in Barron v. City of Baltimore in 1833 made this clear.1 The question is whether and to what extent the Fourteenth Amendment, adopted in 1868, altered that arrangement. Because most law enforcement takes place at the state level, the question of “incorporation” of the Fourth Amendment against the States by the Fourteenth is central to the issues raised by modern policing.

      In the wake of the Civil War, the country adopted the Thirteenth, Fourteenth, and Fifteenth Amendments. The Thirteenth, ratified in 1865, abolished slavery and the Fifteenth, adopted in 1870, gave Black men the right to vote throughout the United States. But we are primarily concerned with the Fourteenth, ratified in 1868, section 1 of which provides:

      
        All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.2

      

      Page 114 →These four clauses are known as the Citizenship Clause, the Privileges or Immunities Clause, the Due Process Clause, and the Equal Protection Clause, respectively. The original understanding of what constraints, if any, these clauses place on the States vis-à-vis search-and-seizure authority is the subject of this chapter and the next two.

      The purpose of this part of the book is to question the conventional thinking that the Due Process Clause of the Fourteenth Amendment applies the Fourth Amendment to the States in the exact same way it applies to the federal government. For far too long, we have ignored the fact that in state cases, courts are interpreting the Fourteenth Amendment, not the Fourth. We have accordingly paid far too much attention to 1791 and far little to 1868.3 Andy Taslitz highlighted this deficiency:

      
        Understanding the meaning of today’s Fourth Amendment . . . requires study of the evolving meanings of search and seizure during the fight to end slavery, for it was that fight that motivated and defined the drafting and ratification of the Fourteenth Amendment. . . . The Framers of the nineteenth century matter, therefore, as much as those of the eighteenth.4

      

      Determining whether and how the Fourteenth Amendment applies search-and-seizure constraints to the States will require a deep dive into what the framers and ratifiers of that Amendment understood. But the short answer, I suggest, is this: the Fourteenth Amendment is best understood as leaving much of search-and-seizure law to local control so long as local officials (1) do not discriminate, (2) obey the law, and (3) are not given excessive discretion. This view best honors the general understanding of the framers and ratifiers of the Fourteenth Amendment, and the compromise they struck between radical centralization and radical decentralization. In this respect, the Fourteenth Amendment, like the Fourth, is a local control provision, but with the guide rails of due process and equal treatment.

      But getting there requires that we proceed in steps. As Michael Kent Curtis wrote: “The meaning of the amendment should be sought in the abuses that produced it and in the political and legal philosophy of those who proposed it.”5 This chapter explores the former, while the next two chapters will look at the latter. Specifically, chapter 7 studies the specific question of whether and to what extent the framers and ratifiers of the Amendment understood it as applying the Fourth Amendment to the States. And chapter 8 attempts to translate that understanding into usable legal standards. But Page 115 →first, we will look at the historical backdrop of the Fourteenth Amendment, focusing on the evils that the framers and ratifiers of the Amendment meant to address. These break down into two general categories. First, there were the “Black Codes,” laws passed by virtually every former rebel State that not only drew legal distinctions between the races, but also included ostensibly race-neutral vagrancy laws that were enforced largely against Blacks. Second, there was the problem of violence against and other mistreatment of Black people, Southern whites who had remained loyal to the United States, and relocated Northerners, including both physical violence and forcible searches of homes and seizure of property.6

      Congress tried to ameliorate this situation in three overlapping ways. First, it created and then expanded the jurisdiction of the Bureau of Refugees, Freedmen and Abandoned Lands—the “Freedmen’s Bureau” for short—to protect formerly enslaved people, Southern loyalists, and relocated Northerners. The Bureau had been created in March 1865. A bill to extend the life of the Bureau indefinitely and extend its coverage to aid freedmen even in loyal States was passed by Congress but vetoed by President Andrew Johnson in February 1866. Second, Congress passed the Civil Rights Act of 1866 to forbid many forms of state discrimination against Black people, ensuring that they could buy, hold, and sell property, enter into contracts, sue and be sued and testify in court, and be subject to the same criminal punishments as whites. Finally, Congress proposed, and the States ratified, the Fourteenth Amendment. In essence, the Fourteenth Amendment constitutionalized the Civil Rights Act, and both were tools to ensure that the rights of people of color, loyal whites, and Northerners would be protected even after the army and Freedmen’s Bureau were gone.7

      
        The Historical Context of the Fourteenth Amendment

        Following the Civil War, which cost about 750,000 lives according to modern estimates, the Southern States lay bloody and prostrate, eager for readmission into the Union. President Johnson, who succeeded to the Presidency after the assassination of President Abraham Lincoln, was also eager for reunion. The Thirty-Ninth Congress was more circumspect. Even after the Thirteenth Amendment was ratified and slavery abolished, Congress refused to seat the putative Senators and Representatives of the eleven States formerly in rebellion until it was satisfied that doing so would not lead to disastrous consequences, including a takeover of the federal government by the former rebels—who were overwhelmingly Democrats—in Page 116 →a coalition with Northern Democrats. Because most of the Senators and Representatives outside the South were Republicans, and because the eleven former rebel States were not represented in Congress, both the Senate and the House were overwhelmingly Republican: thirty-seven to nine in the Senate, with two members of third parties; and 132 to forty in the House, with eleven members of third parties. Republicans ranged, however, from the more conservative (i.e., closest to the Democrats), to the moderate, to the most progressive group, the Radicals.8

        Johnson was a Democrat, chosen by the Republican Lincoln to be his Vice President in order to unify the country. By late 1865, however, it was becoming clear that the Democrat in the White House and the Republican-led Congress would not work well together. One particular sore point was that Johnson had issued a general amnesty in the spring of 1865 that had had the effect of pardoning large numbers of former rebels so long as they took an oath of allegiance to the United States. As a result, some congressional Republicans were already distrustful of Johnson when the Thirty-Ninth Congress convened in December 1865. The rift between the President and Congress deepened when Johnson vetoed the Second Freedmen’s Bureau Bill. Still, Johnson maintained enough influence with the legislative branch that eight Senators who had voted for the bill switched their votes after the veto, preventing a congressional override.9 The rift was all but complete when Johnson vetoed the Civil Rights Bill on March 27, 1866, which the Republicans in Congress quickly overrode.10 The Republicans, with supermajorities in both houses, knew that if they stuck together, they could do essentially whatever they wanted.

        The Republicans had essentially four concerns, which mirror what would become the first four sections of the Fourteenth Amendment. First, they worried that in the former slave States, Black people, loyal whites, and relocated Northerners would be deprived of their basic rights. Second, because slavery had been outlawed, former slave States would, ironically, be entitled to greater representation in Congress: during slavery, enslaved persons counted as three-fifths of a person for purposes of calculating state populations for apportioning Representatives in Congress; with the abolition of slavery, former slaves would count in full, boosting the representation in Congress of former slave States. Moreover, because Black people could not vote, this change would have the perverse consequence of enhancing the power of Southern whites while keeping Southern Blacks disenfranchised. Third, there was a question of whether and to what extent former rebels should themselves be permitted to vote and to hold office; Northerners were understandably wary Page 117 →of opening the doors of Congress to former Confederate soldiers and their supporters. Fourth, Congressional Republicans wanted to ensure that the debts the U.S. had run up during the war would be honored while at the same time ensuring that Confederate debts, including the billions of dollars invested in human slavery that had vanished overnight, were not. Although it is only the first of these issues—the rights guaranteed against deprivation by the States—that directly concerns us, it is important to know about the other explosive issues that came to be resolved by the Fourteenth Amendment.

        To address these issues, Congress appointed a Joint Committee on Reconstruction—sometimes referred to as “the Committee of Fifteen”—comprising six Senators and nine members of the House. Republicans outnumbered Democrats on the Joint Committee twelve to three. It was this committee that proposed the measures that ultimately became the Fourteenth Amendment. The Committee also broke up into four subcommittees, each of which gathered evidence regarding conditions in the former rebel States. The committee issued a twenty-eight-page report, signed by all but one of the Republican members, in June 1866. Later that month, the three Democrats issued their own fourteen-page minority report.

        Notice that the political dynamic was essentially the opposite of what it had been during the framing and ratification of the Bill of Rights. In 1787–88, states-rights-oriented moderate Anti-Federalists held the cards; they would make the difference between ratification and non-ratification. They demanded a national bill of rights, predicated on the idea that the States were the guarantors of civil liberty and that constraints on the federal government were needed to track the rights observed by the States. In 1866–68, the roles were reversed. Congress was controlled by the more nationalistic Republicans, heirs to the Federalists. The Democrats, heirs to the Anti-Federalists, held sway only in the former insurrectionist States, which were at the mercy of the rest of the Union.11 As much as the Anti-Federalists were in the driver’s seat in terms of the Bill of Rights, so were the Republicans in terms of the Fourteenth Amendment. Where the Bill of Rights was a concession paid by the nationalist Federalist party to the localist Anti-Federalists, the Fourteenth Amendment was the mirror image: the price paid by localist Democrats to nationalist Republicans for readmission of the Southern States into the Union.12 Anti-Federalists dictated the terms upon which the Union would be created; Republicans dictated the terms upon which the Union would be restored. While we look to the Anti-Federalists in interpreting the Bill of Rights, we look to the Republicans in interpreting the Fourteenth Amendment.

        Page 118 →First, we need know what conditions in the South the Republicans were trying to fix.13 Much of what we know about the immediate postwar South comes from Major General (later Senator and then Secretary of the Interior) Carl Schurz. President Johnson sent Schurz through the South on a fact-finding tour, culminating in a lengthy report submitted to the President and thence to Congress in December 1865.14 We also know a good deal from the hearings held by the subcommittees of the Joint Committee in the first half of 1866. Also instructive are reports of various agents of the Freedmen’s Bureau, collected in congressional reports in 1866 and 1867. Finally, there were a number of accounts written by private individuals who traveled through the South after the war.15 These sources all tell us that the sentiment outside the South regarding the need for the Fourteenth Amendment was triggered primarily by the passage of Black Codes in many former rebel States and the violence against Black people, loyal whites, and Northerners in those States.16

        
          The Black Codes

          Perhaps the most important trigger for the Fourteenth Amendment was the enactment of new Black Codes in Southern States following the abolition of slavery. Nine of the eleven former rebel States—plus Kentucky, a slave State that had remained loyal—enacted such measures in 1865 and 1866. Most of the new statutes made explicit distinctions based on race. A few were facially race neutral, but it was well known that they were enforced in a racially discriminatory manner. Northerners decried both types of provisions, and both types precipitated passage of the Fourteenth Amendment. Obviously the Fourteenth Amendment was aimed at race-conscious legislation. To provide insight into what the Amendment was thought to bar beyond explicit distinctions based on race, I focus on the race-neutral provisions and the Northern reaction to them.

          The race-neutral laws that sparked the greatest outrage in the North were undoubtedly the vagrancy laws. Nearly every State that had been in rebellion enacted a new vagrancy statute in late 1865 or early 1866.17 Florida’s law was typical: “[E]very able-bodied person who has no visible means of living, and shall not be employed at some labor to support himself or herself, or shall be leading an idle, immoral or profligate course of life, shall be deemed to be a vagrant.”18 Some laws specifically targeted those moving from place to place, such as Georgia’s, which included “wandering or strolling about in idleness” as part of the definition of the offense;19 Kentucky’s, which forbade “loitering or rambling about”;20 and North Carolina’s, which singled out “sauntering Page 119 →about without employment.”21 These definitions were both broad, covering conduct engaged in by many, and lacking in clarity. Thus, even industrious Black people could be swept up in these statutes’ capacious language. W. E. B. DuBois, in his classic Black Reconstruction in America, recounted testimony of New Orleans Freedman’s Bureau employee Thomas Conway that he had released numerous Black men from the city jails “who were industrious and who had regular employment.”22 Likewise, a Freedmen’s Bureau officer reported in December 1865 that New Orleans police, under an order from the Chief of Police to arrest vagrant Black people in the city, were intentionally arresting non-vagrants.23

          Although each of the vagrancy statutes was facially race neutral, it was well known that they were aimed at Black people.24 Of the Alabama law, Major General Wager Swayne, Assistant Commissioner of the Freedman’s Bureau there, commented: “No reference to color was expressed in terms, but in practice the distinction is invariable,” and “it would be difficult to tell the wickedness to which they have been and still are instrumental.”25 Contemporaneous reports of enforcement of the vagrancy laws suggest that, while there were vagrants of both races, the laws were used almost exclusively on Black people. A witness before the Joint Committee testified that in Virginia:

          
            There is nothing said about a white man being a vagrant if he stands around and begs for drinks; but for a black man there is a great deal of legislation necessary. [W]hen they were making so much to do about the idleness of negroes, I could see others who did not claim to be negroes doing the same thing.26

          

          The mayor of one Mississippi city used the vagrancy law to “round[] up hundreds of freedmen in early 1866” in order to force them to enter into labor contracts or become street sweepers for the city.27

          Perhaps the best indication that the vagrancy laws were aimed at the formerly enslaved was the fact that every State’s law but North Carolina’s had hiring-out provisions, whereby the sentence for vagrancy (either directly or upon inability to pay a fine) was the hiring out of the convicted vagrant to the highest bidder for a period of time, usually up to a year but sometimes more.28 Five States provided that county prisoners could be used on public works projects, building roads and bridges, rather than being hired out.29 It was understood that provisions such as these were intended to apply almost exclusively to Black people.30 Although States had once hired out vagrants of both races, they had done so on a much smaller scale, and the practice Page 120 →as to whites was on the downswing by the start of the Civil War.31 After the war, hiring out of mostly Black vagrants skyrocketed. In one incident in October 1866, unusual only “in its magnitude and gross irregularity,” police in Nashville, over the course of a few days, arrested twenty-seven Black men as vagrants. All were convicted and fined and, unable to pay their fines, were hired out to local whites to work on cotton plantations in Northern Mississippi.32 In postbellum Texas, only about a third of prisoners in the state penitentiary were Black, but Black people constituted “nearly 90 percent of those leased out for railroad labor.”33 These hiring-out provisions were a response to the language of the Thirteenth Amendment, which outlawed “slavery [and] involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted.”34 As a result, “local jails became labor-hiring centers where employers secured the services of convicts at bargain rates,”35 and sheriffs in some places controlled, and profited from, a large organized market in Black labor.36

          Although vagrancy statutes were of ancient vintage and existed outside the South, courts in other parts of the country tended to use vagrancy laws more sparingly.37 Moreover, the new Southern statutes tended to call for harsher penalties than before and the hiring-out provisions were new.38 So were provisions in States such as Florida and Louisiana allowing “vagrants to escape punishment by posting bond,” thereby allowing white people to generally avoid being hired out while forcing impoverished Black persons to have their white employers post a bond for them in exchange for agreeing to a period of unpaid labor in order to pay off the bond.39 The discriminatory intent stands to reason: “Since all [the States] had had adequate vagrancy laws before the war, the new statutes were not necessary except as a way of warning blacks that idleness would not be tolerated.”40 And unlike vagrancy provisions in other parts of the country and at previous times in our history these Southern vagrancy laws, as we will see, were “envisioned as the foundation for an entire labor system.”41

          Many Southerners openly admitted that the vagrancy statutes were used as a tool predominantly against Black people. Consider these contemporaneous observations from the pages of a Southern business journal:

          
            Vagrant laws are hardly needed by the whites, and they sleep upon our statute books. The white race is naturally provident and accumulative, and but few of them thieves. They have many wants, and to supply those wants, generally labor assiduously and continually. Little legal regulation is needed to induce white men to work. But a great deal Page 121 →of severe legislation will be required to compel negroes to labor as much as they should do, in order not to become a charge upon the whites. We must have a black code, and not confound white men with negroes, because one in a thousand [white men] may be no better than the negroes.42

          

          One prominent Alabamian said: “‘We have the power to pass stringent police laws to govern the negroes—This is a blessing—For they must be controlled in some way or white people cannot live amongst them.’”43 In the summer of 1866 in Texas, the only State not to have yet passed a new vagrancy statute, “conservative whites were demanding the arrest of idle, vagrant, and suspicious Negroes.”44 Texas legislators obliged, “‘publicly admit[ing] that they intended the proscriptions to apply exclusively to blacks.’”45

          The vagrancy laws were not the only way that Southerners swept Black people into the convict-leasing market. Alongside the racist view of Black people as idlers, there grew a complementary racist idea of the Black person as a petty criminal who made a living of poaching and pilfering.46 In response, some States changed their definitions of criminal trespass and enhanced the punishments for this petty crime.47 Some adopted severe punishments for such crimes as “the unauthorized removal of timber, berries, agricultural products, or [other items] from the land of another.”48 The Texas “legislature revised [the penal laws] with an eye toward ensnaring blacks,” as shown by its focus on the theft or destruction of livestock.49 General George E. Spencer, stationed in Alabama, testified about a “large number of negroes” arrested, mostly for “trivial offences,” such as “breaking a plate” and “throwing a stone at a sheep.”50 Some Black people were likely guilty of these petty offenses, but whites who were similarly guilty often went unpunished.51

          The effort to keep Black Southerners in economic subordination by charging them with petty offenses entailed, in some cases, a dramatic restructuring of property law. Prior to the war, law and custom in the South largely kept private but unenclosed land open for all comers to hunt, fish, and forage, and graze livestock. Fence laws had put the burden on landowners, often at great expense, to fence in their land lest it become, in essence, common property for all to use and enjoy.52 After the war the former rebel States enacted stringent trespass laws aimed at the supposedly larcenous Black race.53 Georgia banned hunting on Sundays and required that private property be fenced in, but only in counties with large numbers of Black people.54 One Mississippi statute “ma[de] it a misdemeanor to hunt on privately owned land without consent in all counties outside the [largely white] southeastern piney woods Page 122 →and the northeastern hills.” Alabama and Virginia accomplished much the same thing through home rule provisions that allowed counties to enact their own new fence and stock laws.55 These laws not only added to the petty offenses that could be hung around the necks of Black people, subjecting them to the convict-leasing system, but also, by limiting the ability of Black people to hunt, fish, and forage, tended to force them to work on plantations for whatever wages they could get.56

          Cheap Black convict labor was also used for public works. At one point, “[o]ver 90 percent of the cases before the Montgomery Mayor’s Court involved blacks and high fines were set for petty offenses in order to get recruits for the [chain] gang.” When Richmond, Virginia instituted the chain gang in December 1866, it had fourteen convicts; twelve were Black men.57 Author J. T. Trowbridge, happening upon an all-Black chain gang, learned that its members had been convicted of “disorderly conduct, vagrancy, . . . petty theft,” selling “farm produce within the town limits” outside of the marketplace, and “using abusive language towards a white man.”58

          These vagrancy provisions and petty crime statutes were to be enforced by local law enforcement—police in more densely populated areas, and militia companies elsewhere—that was entirely white and often manned by former Confederate soldiers.59 Louisiana presents a prime example. In one parish, law enforcement officers loyal to the U.S. “were all successively removed, and in their places were appointed disloyal men, all of them identified with secession and rebellion.”60 In New Orleans, the chief detective had served in the rebel army and the chief of police, though a westerner, was reportedly “a worse rebel at heart than any born at the south.”61 The Louisiana governor appointed in Rapides Parish a sheriff who was formerly a captain in the Confederate cavalry, a constable who had served as a lieutenant in a company of Confederate guerrillas, and six or seven captains of the militia, only one of whom was a loyalist.62 The state militia consisted almost entirely of former rebel soldiers.63

          North Carolina was also particularly problematic in this respect. One North Carolina sheriff, a former Confederate guerilla, was described by a minister as “one of the most hostile men, an out-and-out rebel.”64 The police in that State were often former rebel soldiers, “generally commanded by former Confederate officers.” The state militias were repackaged forms of the “‘county patrols’ or ‘paddyrollers’ in ante-bellum days,” which had been used to detain and question enslaved persons who were away from their plantations, and to mete out punishment in the form of whippings and beatings in the case of those found without a proper pass. By the end of 1865, the New Page 123 →Hanover County militia was fully under the control of former Confederate officers and was essentially a reincarnation of a Confederate company. In Wilmington, both the new town marshal and the new chief of police were former Confederate generals, and the police chief packed the ranks of the force with former Confederate soldiers.65 Much the same was true across the South.66 It is thus unsurprising that Black Southerners became targets of the local police forces.

          The vagrancy statutes were an essential part of a systematic attempt to effectively re-enslave Black people. British journalist Sidney Andrews quoted a lawyer in Arkansas, one of the two former rebel States that did not enact a Black Code, who spoke of efforts by the state legislature to reduce the Black population to a condition of slavery using the state penal code, such as by making it a crime to break a labor contract: “It’ll be called ‘involuntary servitude for the punishment of crime,’ but it won’t differ much from slavery.”67 This quasi-slavery was effected by statutes that allowed for only a short amount of time between the expiration of one work contract and the necessity of entering into a new one, leaving the freedmen almost no bargaining power. In addition, combinations of employers agreed to keep wages barely above a subsistence level.68 Any Black person who rejected the paltry terms offered by their former slave-master would have to travel abroad to find a better deal; unemployed and homeless, he would thus subject himself to arrest as a vagrant.69 Major General Alfred H. Terry of the Freedmen’s Bureau cited this coercive effect of the Virginia vagrancy statute in his order forbidding its enforcement.70 The goal of the vagrancy statutes was “to use the authority of the state to ensure white employers’ control over ex-slave laborers and consign freedpeople to economic dependence and social subordination.”71

          Statutory provisions for selling Black convicts at public outcry were generally viewed outside the South as attempts to re-enslave Black people in a new guise.72 Representative John F. Farnsworth of Illinois expressed the frustration of those who thought they so recently had disposed of slavery once and for all:

          
            We adopted an amendment to the Constitution that slavery should not hereafter exist in this country except as a punishment for crime. Yet we find those States now reducing these men to slavery again as a punishment for crime, and declaring for every little petty offense the black man may commit that he shall be sold into bondage. So that even that constitutional provision which we made, and which was intended to knock the shackles off every man who was not guilty of Page 124 →crime in the United States, is avoided and got around by these cunning rebels.73

          

          To many outside the South, the Black Codes represented “the South’s categorical refusal to accept the verdict of the Civil War, a vindictive effort to thwart justice, and a conspiracy to retain the Negro in virtual slavery or peonage.”74

          It is undisputed that the Fourteenth Amendment and its coordinate legislation were in large part spurred by outrage over the Black Codes.75 Much of the testimony before the Joint Committee related to the discriminatory enforcement of the vagrancy laws and other provisions.76 Congressmen and Senators repeatedly denounced the Black Codes and the vagrancy provisions on the floor of Congress.77 Northern newspapers railed against the “odious vagrant law[s].”78 Republican journalist Horace Greeley was quoted as saying that the North must not “‘remove the iron hand from the rebels’ throats’” lest they again attempt to enslave the Black race.79 Thousands of everyday Northerners engaged in petition- and letter-writing campaigns to congressmen demanding more protection for Southern Black people by the federal government.80 “By early 1866, all mainstream Republicans were committed to the view that federal action was needed to protect the newly freed slaves from the predations of the Black Codes.”81 Historians regard the Black Codes as essentially a “but-for cause” of the Fourteenth Amendment.82

          The race-based aspects of the Codes were an obvious target. But, importantly, the unequal enforcement of supposedly race-neutral laws in the Black Codes was also a prime concern. As Senator Lyman Trumbull of Illinois said, “if the States and local authorities, by legislation or otherwise, deny the[] rights [of person and property], it is incumbent on us to see that they are secured.83 Massachusetts Senator Henry Wilson likewise praised General Grant’s Order No. 3, which, as Wilson put it, “allows no law to be enforced against [the freedmen] that is not enforced equally against white men.”84 Wilson later quoted approvingly from a letter from General Swayne in Alabama that “‘the law, by whomsoever made and administered . . . shall be faithfully and equally applied to all men without distinction on account of color.’”85 Representative Samuel Moulton of Illinois said that the Second Freedmen’s Bureau Bill was necessary in part because of state statutes that declare the Black man to be “a vagabond, a vagrant” which “do not operate against the white men.” Continuing, Moulton said that the Bill would be operative “only . . . where the black man is discriminated against, or where any attempt is made to enforce unjust and unequal local civil laws against him.”86 Illinois Representative Burton C. Cook, in condemning the vagrancy laws, said that they “operate[] Page 125 →upon [the freedmen] as upon no other part of the community.”87 During the ratification period, an editorial in the New York Tribune stated that the Amendment would “extend equal protection of the laws, not only in cases where the laws are unjust and unequal, but in cases where people are denied equal treatment in spite of state laws,” because “[t]he laws might be fair and just, but their execution might not be.”88 As historian Robert Harris wrote, the Fourteenth Amendment was aimed in part at “‘forbidding the States in the future to enact unequal laws or to enforce laws otherwise valid with an evil eye and an unequal hand.’”89

        
        
          Violence against Black People, Loyalists, and Northerners in the South

          The second main impetus behind the Fourteenth Amendment was the violence inflicted in the former slave States on Black people in particular, but also on loyal whites and Northerners who had relocated to the South.90 As Frederick Douglass put it in 1867: “Peace to the country has literally meant war to the loyal men of the South, white and black.”91 Reports by visitors from outside the South as well as the testimony of witness after witness before the Joint Committee revealed shocking accounts of violence against these three groups, especially the formerly enslaved.92 Much of this violence was exacted by or with the acquiescence of local law enforcement and militias or quasi-governmental units such as citizen patrols. The culmination of this violence was the well-publicized massacres of Black people and white loyalists in Memphis and New Orleans in the spring and summer of 1866, just as the Amendment was being approved by Congress and sent to the States for ratification.

          A particular object of the former rebels’ ire were Southern loyalists, whom they viewed as traitors to the cause of Southern independence. Carl Schurz encountered much talk in “many different places and by . . . many different persons” in the South that as soon as they once more gained control of their government and their society, Southern Unionists would not be permitted to remain in peace.93 Violence against loyal Southerners was not infrequent.94 The former rebels also despised Northerners, particularly Union soldiers. Schurz reported, eight months after Lee’s surrender, “there are still localities where it is unsafe for a man wearing the Federal uniform or known as an officer of the Government to be abroad outside of the immediate reach of our garrisons.” Shootings of soldiers and other government workers “was not unfrequently reported.”95

          Page 126 →Southern “animosity against ‘Yankee interlopers’ [wa]s only second to their hostile feeling against the negro.” It was Black Southerners who received, as Schurz later put it, “the first fury of the reactionary movement.” Schurz saw for himself “the lifeless bodies, the mangled limbs, the mutilated heads, of not a few of the victims,” producing a “dark drama of blood and horror which makes the heart sick.”96 Violence against Black people in parts of the South immediately after the war, according to Eric Foner, “reached staggering proportions,” almost always with whites as the perpetrators.97 Black Southerners were robbed; they had their homes and schools demolished and burned to the ground;98 they were beaten, whipped, and tied up by their thumbs;99 they were hanged, shot, drowned, stabbed, and poisoned, by the thousands.100

          Critically, law enforcement officers were very often among the perpetrators of this violence.101 North Carolina police tied Black people up by the thumbs and savagely whipped them.102 One police sergeant took a Black man into custody, tied his hands behind his back, and brutally pistol-whipped him.103 The same sergeant whipped a freedman so severely “that from his neck to his hips his back was one mass of gashes,” rendering him “insensible.”104 One Bureau employee recounted an incident in which a police officer hit a Black woman over the head on the street, knocking her out cold.105 The police in New Orleans in the summer of 1865 “conducted themselves towards the freedmen, in respect to violence and ill usage, in every way equal to the old days of slavery.”106 For example, one New Orleans officer went up and down the street near police headquarters, bashing in the head of every Black man, woman, or child that he passed.107 Police in one North Carolina county were accused of committing multiple crimes, including four murders, in July 1865. The alleged culprits included a police captain who was arrested but released and never brought to trial, and who had allegedly ordered his men to shoot Black people suspected of theft.108 Brevet Lt. Col. W. H. H. Beadle, testifying before the Joint Committee, regarded the Wilmington, North Carolina, police as “the hardest and most brutal looking and acting set of civil or municipal officers [he] ever saw,” who terrorized Black people and loyal men. He observed one strike a small, frail Black woman over the head with his baton, rendering her unconscious. The perpetrator, his partner, and other witnesses claimed that the woman attacked first and so the officer’s actions were ruled self-defense and he was not charged. Police in the city beat a Black man so brutally he had to be hospitalized. Beadle said that there were numerous such cases, usually with police claiming that the Black victim had committed a minor offense.109 One Kentucky town marshal, according to the Freedmen’s Bureau, was “very prompt in shooting the blacks whenever an opportunity occurs.’”110

          Page 127 →Much of the violence was also committed by militias and quasi-governmental citizen patrols of the type that had existed in the days of slavery.111 “‘Organized patrols, with negro hounds, ke[pt] guard over the thoroughfares,’” shooting or hanging freedmen unfortunate enough to be found.112 One citizen patrol in South Carolina tied up a freedwoman and whipped her severely, and one town patrol broke up a ball held by Black residents and flogged one man savagely.113

          Southerners were particularly eager to have their state militias reorganized in order to reassert total control over Black lives as in the antebellum days.114 As Carl Schurz put it:

          
            This concentration of organized physical power in the hands of one class will necessarily tend, and is undoubtedly designed, to give that class absolute physical control of the other. The specific purpose for which the militia is to be reorganized . . . is the restoration of the old patrol system which was one of the characteristic features of the régime of slavery.115

          

          Militiamen were utterly vicious toward Black people. Senator Wilson read on the floor of Congress from a letter by a Freedmen’s Bureau officer in Mississippi that “‘[n]early all the dissatisfaction that now exists among the freedmen is caused by the abusive conduct of the militia.’”116 Even the conservative Governor Humphreys of the State “‘admitted . . . that two companies of the militia had sworn . . . that they would “drive out the thieving Yankees and shoot the niggers.”’”117 General Swayne in Alabama noted that “‘[e]very species of outrage is committed under the[] [militia] in some counties.’”118 General Howard said that in South Carolina “‘much complaint reached [him] of the misconduct of these militia companies toward the blacks,’” that they were “‘heaping upon [the freedmen] every sort of injury and insult, unchecked.’”119 A Freedmen’s Bureau officer wrote that murders of Black people were being reported to his office almost every day, “many of which are perpetrated by the militia or black cavalry, as they are called, who . . . are particularly adapted to hunting, flogging, and killing colored people.”120 Schurz informed President Johnson that the militias “‘indulged in the gratification of private vengeance, persecuted helpless Union people and freedmen, and endeavored to keep the plantation negroes in a state of virtual slavery.’”121 In Mississippi, “militia men patrolled the country . . . flogging and maltreating in almost every way the freedmen, and in some cases Union men.”122 In one case there, a Black man was accosted by militiamen who threw him down and kicked and stomped on him, breaking his breastbone.123 In Amite County, Mississippi, one companyPage 128 → of militiamen were responsible for severely flogging three Black women, possibly killing one of them, in one night.124 Violence and other mistreatment by militias, organized patrols, and government officials was especially pernicious because, as one observer put it, “[t]hey give the color of law to their violent, unjust, and sometimes inhuman proceedings.”125 This reign of terror by citizen militias threatened “a sort of permanent martial law over the negro.”126

          Virtually all of the violence against Black people, loyalists, and Northerners went unpunished. Again, local law enforcement was infiltrated in many places by ex-rebels. Police, sheriffs, and justices of the peace were “extremely reluctant to prosecute whites accused of crimes against blacks.”127 Of the 237 “outrages” committed by whites against Black people in Kentucky from June 1 to October 31, 1866, not a single perpetrator was arrested or punished by state authorities.128 At one point, the army declared martial law in parts of Florida because so many crimes against Black people and soldiers had gone unaddressed by local authorities.129 The Joint Committee on Reconstruction observed that “local authorities are at no pains to prevent or punish” the many “acts of cruelty, oppression, and murder.”130

          When whites were prosecuted for violence against Black people, loyalists, and Northerners, they were usually acquitted. The Assistant Commissioner of the Bureau in South Carolina could point to only a single case in which a white man was convicted of murdering a formerly enslaved person, while the rest had “escaped punishment either by the failure of the grand jury to [indict] them, or, if tried, they were acquitted.”131 And if a white man was somehow convicted for a crime against a Black person, the sentence imposed was sure to be ridiculously lenient: fines of five cents, a dollar, five dollars for serious assaults, one minute of imprisonment for a murder.132 Prospects for justice for loyalists were little better; federal Judge John C. Underwood testified that in Virginia “a Union man could [not] expect to obtain justice in the courts . . . certainly not if his opponent was a rebel.”133 The Report of the Committee of Unreconstructed States, issued at a convention of Southern loyalists in September 1866, spoke of “the triple guard” protecting rebel offenders: “disloyal magistrates, disloyal grand juries, [and] disloyal petit juries.”134 And these were cases of ordinary white citizens. There appear to have been no prosecutions of law enforcement officials or militiamen.

          Law enforcement also began searching the homes of Blacks people without any pretense of legal authority. Sometimes this was done purely to harass and inflict violence on the formerly enslaved.135 Often officials were searching for guns. Antebellum paranoia about slave insurrection morphed Page 129 →into unfounded fears of a Christmas 1865 uprising by freedmen. Because of these fears, Black people across the South were barred from owning firearms and other weapons.136 In Alabama, this led to the creation of special militia companies and “squads of special constables, with arbitrary powers,” filled with “lawless characters” who went about searching Black homes for arms.137 Citizen patrols did the same in Virginia138 as did the regular militia in Mississippi.139 Police in other areas went about searching Black homes for guns, often in nighttime raids.140 In some instances, Black people were killed or maimed after refusing to allow searches of their homes.141

          Given the racist trope of freedman as petty thief, these searches quickly became an opportunity for police to ransack homes and seize more than weapons:

          
            Once the practice of raiding Negro dwellings became established . . . the police and militia by no means confined themselves to a search for arms. They began seizing “stolen” property as well. Since the Negroes had owned no property at the end of the war when they were freed, the police felt justified in assuming that any property they found in the possession of a Negro was stolen unless the Negro could prove otherwise.142

          

          In Mississippi, militiamen and others “claiming to be agents of the state” plundered the houses of Black people in an ostensible search for arms.143 In North Carolina, the limited search for arms by squads of local police often became an orgy of violence in which “[h]ouses of colored men [were] broken open, beds torn apart and thrown on the floor, and even trunks opened and money taken.”144 On Christmas Eve, whites in Alabama, acting “under alleged orders from the colonel of the county militia, went from place to place, broke open negro houses and searched their trunks, boxes, &c.,” not only seizing firearms but also robbing the occupants blind.145 In Texas, government patrols not only disarmed the Black residents but also “frequently robbed them of money, household furniture, and anything that they could make of any use to themselves.”146 The New Hanover County, North Carolina, militia “‘visited and pillaged’” virtually every house on one particular street in a Black neighborhood.147

          Black persons’ freedom of movement was also seriously curtailed in some places by white authorities. In the antebellum era, a pass system prevailed, whereby enslaved persons found away from their plantations without a pass were seized and subjected to corporal punishments. The system survived the Page 130 →war and now armed militias and patrols were performing the same function. One witness testified that, in parts of Alabama, “the roads and public highways are patrolled by the State militia, and no colored man is allowed to travel without a pass from his employer.”148 Senator Trumbull read a letter from a Freedmen’s Bureau officer in Texas that in some parts of the State “‘the pass system is still in force, and when a freedman is found at large without a pass, he is taken up and whipped.’”149

          The murders, rapes, assaults, tortures, home invasions, robberies, and other atrocities committed by or with the acquiescence of Southern law enforcement were well known to Congress and the public during the framing and ratification of the Fourteenth Amendment. Although the Report of the Joint Committee was not completed until June 8, 1866, after much of the debate on the Amendment in Congress had already taken place, it was widely available during the ratification period as “the official explanation and defense of the amendment.”150 In July 1866, Congress ordered 100,000 copies to be printed, and some of the testimony was quoted at length in at least one ratification document, a report of the House of Representatives of Massachusetts.151 Moreover, the actual testimony was available beforehand, the most damning of which was “printed verbatim in many of the larger newspapers.”152 A number of Representatives referred in floor speeches to the testimony before the Joint Committee; a few quoted it at length.153 And, of course, the testimony was known to the committee members themselves. It was they who were in the process of drafting what became the Fourteenth Amendment while testimony was still being taken. There is thus a deep connection between the tales of mistreatment in the South and the original understanding of the Fourteenth Amendment:

          
            The evidence of individual invasions of the rights of Negroes particularly, but also of loyalists . . . was not fortuitously brought forward as an unimportant incident of other matters regarded as primary. [T]he evidence was deliberately adduced by the committee for its bearing upon a principal feature of the proposed amendment, the precise wording of which was at the very moment under discussion by the committee.154

          

          News of these atrocities was also well known to Congress and the public because of the Schurz Report, released just before Christmas, 1865. When it was transmitted to the Senate, it was ordered to be printed and copies circulated, Radical Republican Senator Charles Sumner stating that “the Senate Page 131 →could not listen to anything of more importance than this accurate, authentic, most authoritative report with regard to the actual condition of things in those States.”155 “By the time that Congress adjourned for the Christmas holidays, people were reading it in their newspapers,” in many instances published in full.156 Senators and Representatives were soon citing it in their speeches in Congress.157 In short, the report contributed a great deal to opinions about the South by the rest of the country.158

          Then, in May and July 1866, massacres of Black people in Memphis and New Orleans led by law enforcement in those cities thrust state-sponsored Southern racial violence into the spotlight once more. The violence in Memphis resulted from tensions between the city’s growing Black population in South Memphis, including Black soldiers from nearby Fort Pickering, and the city’s mostly Irish police force.159 The tensions came to a head on May 1, 1866. What began as a race riot between the city’s Black civilians and soldiers, on the one hand, and the city’s white police and residents, on the other, turned into a massacre of Black people. By the following evening, two whites and forty-six Black people—fourteen of whom were soldiers—had been killed, seventy-five people, mostly Black, were injured, one hundred Black people had been robbed, and five or six Black women raped. The white mob burned down at least ninety-one homes (possibly over one hundred), between eight and twelve schools, and four churches, and caused a total of $130,981 in property damage, over $2 million in today’s dollars. No white person was ever charged with a crime in relation to the massacre. Altina L. Waller has estimated that almost 40 percent of the white rioters were policemen, firemen, or other city employees.

          Less than three months later, the violence visited upon the Black population of Memphis was repeated in New Orleans, again with state agents taking a leadership role in the bloodshed.160 On July 30, 1866, loyalists, including many Black men, attempted to reconvene a constitutional convention that had been suspended in 1864, in order to amend the state constitution to both enfranchise Black men and disenfranchise former rebels. Lieutenant Governor Albert Voorhies, Mayor John T. Monroe, and other whites in the city viewed this convention as essentially a coup in the making. Monroe, an ex-Confederate, had discharged all Union men from the police force, replacing them with former rebels. Sheriff Harry Thompson Hayes, formerly a Confederate brigadier general, had as his deputies a large number of Confederate veterans, and he swore in a posse of additional deputies in anticipation of the loyalists’ convention.

          Soon after the convention began at noon on July 30, groups of mostly Page 132 →Black supporters and white opponents, many of whom had been drinking, clashed outside the convention hall. Notified of the violence, Police Chief Thomas E. Adams ordered his men—heavily armed, many intoxicated, virtually all predisposed to violence toward Black people and white loyalists—to the scene. What began as a firefight between police and the Black men and white loyalists escalated quickly into “an absolute massacre.”161 Police and white citizens teamed up to brutally shoot and beat to death Black men and white loyalists both inside and outside the convention hall, a killing spree that lasted into the night.

          All told, ten police officers were wounded, two seriously, and one died of sunstroke; one white civilian also died from a stray bullet. But casualties of Black people and white loyalists remain unknown to this day. Some have estimated that thirty-seven to forty-seven were killed and 150 to 300 were wounded. Three whites were among the dead and seventeen among the wounded on the loyalist side; the rest were Black. To add insult to injury, police arrested 265 loyalists, virtually all of them Black, for rioting and unlawful assembly. No white citizen or police officer was charged.

          The massacres in Memphis and New Orleans were well publicized throughout the country and sparked outrage outside the South.162 At least two Members of Congress mentioned the Memphis massacre, which occurred before Congressional approval of the Fourteenth Amendment, in debate.163 The New Orleans massacre “became a national scandal, particularly when it became clear that state officials had led the attack.”164 The latter “was one of the most heavily covered events of 1866,” often reported together with news regarding the 1866 election.165 The U.S. House of Representatives held hearings on the Memphis massacre, resulting in a 394-page report issued on July 25, 1866.166 The New Orleans massacre resulted in another investigation by the House, which issued a 668-page report.167 The military conducted its own investigation of the New Orleans massacre, resulting in another 290 pages of documents and testimony.168

          The constant reports of violent oppression of Black Southerners had their biggest effect on moderate Republicans, some of whom had at first supported President Johnson’s plan to restore the Southern States quickly.169 “[T]he persistent complaints of persecution forwarded to Washington by Southern blacks and white loyalists altered the mood in Congress by eroding the plausibility of Johnson’s central assumption—that the Southern states could be trusted to manage their own affairs without federal oversight.”170

          More than just the violence, the celebration of that violence by many Page 133 →Southerners convinced even ambivalent Northerners that drastic measures were required to guarantee the security of Black Southerners, white Southern loyalists, and relocated Northerners. The New Orleans massacre

          
            increased the perception in the North that white southerners were determined to unleash a reign of terror on the recently emancipated slaves. The barrage of self-congratulatory editorials in southern newspapers, which praised whites in New Orleans for giving a “salutary warning” that the South would never submit to Yankee rule, strengthened this conviction and persuaded northern voters that the South had refused to accept the verdict arrived at by four years of a bloody war.171

          

          During the critical fall 1866 election, Republicans pointed to the New Orleans massacre to demonstrate the necessity of renewed protections for Southern Black people and loyalists in the form of the Fourteenth Amendment.172 Schurz, in a campaign speech in early September, no doubt had Memphis and New Orleans in mind when he referred to “wholesale butcheries in broad daylight and under the inspiration of the constituted authorities.”173 As will be examined in more detail in the next chapter, Republicans won the 1866 elections handily. References to Southern violence continued into the ratification process itself, as when Governor Oliver P. Morton of Indiana declared in urging ratification by the state legislature:

          
            By the unrestrained slaughters of Memphis and New Orleans; by the unpunished murder of loyal men; by the persecution and exile of those who adhered to the Union [the South is] fast proving that the extraordinary powers of the Constitution must be summoned to cure the evils under which the land is laboring.174

          

          Governor Lucius Fairchild of Wisconsin had a strikingly similar message for that State’s legislature:

          
            With the massacres of Memphis and New Orleans before our eyes, and with the blood of thousands of union men—murdered because they were union men—crying aloud to us for vengeance, we continued to offer the[] [Southern States] full restoration of political rights upon the terms embodied in this resolution. It was hoped that the sober, Page 134 →second thought of the now ruling class at the south would lead to the acceptance in good faith of these terms. Events have proved that the hope was without foundation.175

          

          Historians and legal theorists, regardless of their views on the incorporation question, agree that violence in the South was a major impetus for the Fourteenth Amendment.176 To be sure, conservative politicians of the age claimed that reports of violence in the South were exaggerated.177 The Schurz Report was claimed to be biased.178 Even those more sympathetic to the plight of Southern Blacks expressed some skepticism.179 And not all of the testimony before the Joint Committee on Reconstruction and the other evidence adduced by Congress paints as bleak a picture as that emphasized here.180 Yet the preponderance of the testimony given before the Joint Committee on Reconstruction (weighing in at close to 700 pages), in addition to the reports from the Freedmen’s Bureau agents reprinted in Congressional documents, repeats over and over the tales of unspeakable savagery in the South.181 Certainly, the blood-stained streets of Memphis and New Orleans speak for themselves.

          But at the end of the day the complete veracity of the claims of mistreatment and violence are beside the point. If the goal is to discern how the Fourteenth Amendment was understood in 1868 by looking at what spurred its passage, all that really matters is what the framers and ratifiers thought. Even if their views were colored by the politics of the day—and they certainly were—that does not alter the fact that they understood the project of the Fourteenth Amendment as an attempt to prevent a repeat of the horrid events they perceived in the immediate postwar period.

        
      
      
        Conclusion

        The two gravest problems that led the Nation to adopt section one of the Fourteenth Amendment were the new Black Codes, and violence and other maltreatment meted out to Black people, white loyalists, and Northerners, much of it at the hands of state officials. As for the Black Codes, the framers and ratifiers of the Fourteenth Amendment obviously wanted to prevent any reappearance of race-conscious laws, but their concerns went much farther. Their especial outrage at the South’s new vagrancy laws, ironically, seems to have stemmed from the fact that they were race neutral. Race-conscious laws were easy to detect and to fix. By contrast, race-neutral laws such as the vagrancy provisions hid the discrimination of Southern lawmakers in Page 135 →the ocean of discretion afforded to those who enforced the law: sheriffs, constables, police officers, militiamen, and justices of the peace. Thus, the framers and ratifiers of the Amendment were particularly sensitive to laws such as these which were race neutral but afforded so much discretion to law enforcement that they were easily perverted to a discriminatory purpose.

        The framers and ratifiers of the Fourteenth Amendment also expressed great concern about the violence being visited upon Black people, loyal whites, and Northerners. They were especially disgusted that many of these outrages went unpunished, which helps explain why the Fourteenth Amendment demands “equal protection of the laws”—literally, equal protection by the government from private acts of violence. But perhaps most horrifying was that it was often government officials themselves—sheriffs, police officers, militias, and citizen patrols—committing acts of violence. The House Committee Report on the Memphis Massacre expressed this horror succinctly:

        
          The fact that the chosen guardians of the public peace, the sworn executors of the law for the protection of the lives, liberty, and property of the people, and the reliance of the weak and defenceless in time of danger, were found the foremost in the work of murder and pillage, gives a character of infamy to the whole proceeding which is almost without a parallel in all the annals of history.182

        

        In Memphis, New Orleans, and places too numerous to list, Black people, loyal whites, and Northerners required constitutional constraints on extralegal violence perpetrated by state agents.

        Protection from discriminatory enforcement of neutral laws and extralegal state violence both implicate the requirement of “due process of law.” Black people, white loyalists, and Northerners needed assurance that their lives, liberty, and property would be taken by state agents, if at all, only in adherence to state law. And they needed constitutional protection from state agents not only when they were enforcing discriminatory laws but also when they were enforcing laws neutral on their face but that, like the vagrancy laws, allowed for so much discretion that arbitrary and discriminatory enforcement was all but inevitable.

        This background sheds great light on the phrase “due process of law” as used in the Fourteenth Amendment. While the phrase had been around for centuries, and was used once before in the Constitution, words always take meaning from their context. In the context of immediate postwar period, “due process of law” meant, among other things, that state agents (1) had to obey Page 136 →the law and (2) must not be given so much discretion as to essentially turn them into lawmakers rather than law-enforcers. We will see in the next two chapters that the framers and ratifiers of the Fourteenth Amendment likely understood it as imposing Fourth Amendment–type restrictions against the States, but they undoubtedly understood these restrictions as serving the overriding goals of ensuring equality and “due process of law.”

      
    
  
    
      
        Page 137 →Seven
        Does the Fourteenth Amendment Incorporate the Fourth?

      
      The previous chapter dealt with some of the social ills that the framer and ratifiers of the Fourteenth Amendment wanted to fix. This chapter addresses how they meant to fix them. The overarching question for us is whether and to what extent they understood the Fourth Amendment as applying to the States via the Fourteenth. It is likely that they understood the Fourteenth Amendment as imposing Fourth Amendment–type constraints on state and local officials. However, it is unlikely that they understood that there would be a single corpus of uniform Fourth Amendment law governing the Nation. There are two reasons for this. First, the moderate-to-conservative Republican mainstream, while recognizing the need for protection against lawless, arbitrary, and discriminatory acts by state officials, continued to place a high value on federalism and local control. Second, to the extent that some may have contemplated a national Fourth Amendment standard, such a standard would be quite impossible given the original understanding of the Fourth Amendment. If, as I have suggested, the Fourth Amendment preserves local control of search-and-seizure policy, then the very idea of a national Fourth Amendment standard is oxymoronic.

      Rather, as I will suggest in chapter 8, the best way of viewing the original understanding of the Fourteenth Amendment vis-à-vis the Fourth is that security from unreasonable searches and seizures was one of the “privileges or immunities” protected from state infringement, but the specific contours of search-and-seizure policy was to remain largely under state control. However, this state control was constrained by the demands of equal treatment and due process of law: that the law of search and seizure must not discriminate based on race or other invidious classifications; that police and other Page 138 →state agents must follow the law; and that, even where police and other state agents are given legal authority to search and seize, that authority must limit the discretion of those state officials so as to minimize the danger that they will engage in hidden discrimination.

      This chapter first introduces the modern debate over incorporation of the Bill of Rights. It then goes back to the Reconstruction period to attempt to tease out whether and to what extent the framers and ratifiers understood the Fourteenth Amendment as applying the Fourth Amendment to the States.

      
        The Incorporation Debate in the Courts

        Let’s take a step back by moving forward, past the Civil War and into the twentieth century. In a series of cases starting a few years after the Fourteenth Amendment was adopted, the Supreme Court rejected the argument that it applied the Bill of Rights against the States. First, in The Slaughterhouse Cases in 1873, the Court narrowly interpreted the Privileges or Immunities Clause to protect only a very limited set of rights of American citizenship.1 Three years later in United States v. Cruikshank, the Court rejected the notion that the Fourteenth Amendment applied the Second Amendment’s right to bear arms to the States.2 Later cases continued to reject the idea of “incorporation” of the Bill of Rights into the Fourteenth Amendment.3

        So what did the Fourteenth Amendment guarantee? Some early cases suggested that as long as a State followed its own laws, the Fourteenth Amendment was satisfied.4 However, the Court soon adopted the “fundamental fairness” approach. Pursuant to that approach, none of the Bill of Rights applied to the States per se but the Court required that States be fundamentally fair with their residents in their laws and legal processes. The approach was summed up by Justice Benjamin Cardozo writing for the Court in Palko v. Connecticut, that the Fourteenth Amendment encompassed only those rights that were “of the very essence of a scheme of ordered liberty.” To qualify for protection under the Fourteenth Amendment, the claimed right must represent “a ‘principle of justice so rooted in the traditions and conscience of our people as to be ranked as fundamental.’”5 Under the fundamental fairness approach, some aspects of the Bill of Rights applied to the States, although not necessarily in the same way they applied to the federal government, such as the rights to freedom of speech, press, religion, and peaceable assembly, the right not to have private property taken by the State without just compensation, and the rights of an accused to be informed of the charges against him and to the assistance of counsel. But the Court also Page 139 →held that many of the rights protected by the Bill of Rights were not included in the Fourteenth Amendment’s scope, such as the right to be indicted by a grand jury, the privilege against self-incrimination, the right to a jury trial in either criminal or civil matters, and the right to confront one’s accusers at trial.6 As Justice Felix Frankfurter, a primary champion of the fundamental fairness approach, described it: “The [Fourteenth] Amendment neither comprehends the specific provisions by which the founders deemed it appropriate to restrict the federal government nor is it confined to them.” Rather, the Amendment requires that the States observe “basic liberties.”7

        The Court held in Wolf v. Colorado in 1949 that the Fourteenth Amendment does indeed incorporate some Fourth Amendment–type protections. Justice Frankfurter wrote for the Court there:

        
          The security of one’s privacy against arbitrary intrusion by the police—which is at the core of the Fourth Amendment—is basic to a free society. It is therefore implicit in “the concept of ordered liberty” and as such enforceable against the States through the [Fourteenth Amendment]. The knock at the door, whether by day or by night, as a prelude to a search, without authority of law but solely on the authority of the police [is] inconsistent with the conception of human rights enshrined in the history and the basic constitutional documents of English-speaking peoples.8

        

        Thus, state officials who arrested Wolf in his office and then searched for and seized books there, all without a warrant, violated the Fourteenth Amendment.

        However, the Court made clear that just because “the core of the Fourth Amendment” right, freedom from “arbitrary intrusion by the police,” applied against the States, this did not sweep into the Fourteenth Amendment every gloss and nuance of the basic Fourth Amendment right that federal courts may discern. Thus, the Wolf Court wrote that although a State could not “sanction such police incursion into privacy,” it would not dictate everything States must do to protect the basic right:

        
          [T]he ways of enforcing such a basic right raise questions of a different order. How such arbitrary conduct should be checked, what remedies against it should be afforded, the means by which the right should be made effective, are all questions that are not to be so dogmatically answered as to preclude the varying solutions which spring from an Page 140 →allowable range of judgment on issues not susceptible of quantitative solution.9

        

        Thus, the Court declined to require that States apply the exclusionary rule, that unconstitutionally acquired evidence must be excluded from a criminal trial.10

        The opposing view was that the Fourteenth Amendment applied the first eight amendments of the Bill of Rights to the States in toto. The main proponent for this view on the Court was Justice Hugo Black, who set forth this theory in his dissent in Adamson v. California in 1947. His conclusion from studying the history of framing and ratification of the Fourteenth Amendment was that “one of the chief objects that the provisions of the Amendment’s first section, separately, and as a whole, were intended to accomplish was to make the Bill of Rights, applicable to the states.”11 Justice Black was joined by Justice William Douglas, while Justice Frank Murphy penned a separate dissent, joined by Justice Wiley Rutledge, which largely agreed with Black.12

        By 1961, this four-Justice bloc had grown into a majority. In Mapp v. Ohio, the Court revisited the exclusionary rule issue in Wolf and overruled that case. The Court described Wolf, not as holding that “security . . . against arbitrary intrusion by the police” was protected by the Fourteenth Amendment but that the Fourth Amendment itself “was applicable to the States through the” Fourteenth Amendment.13 The difference is significant. By adopting incorporationist language, the Court suggested that every single aspect of its Fourth Amendment jurisprudence applied to the States in the exact same way it applied to the federal government. The Court confirmed this suggestion two years later in Ker v. California,14 and the following year in Malloy v. Hogan it wrote explicitly that the incorporated provisions of the Bill of Rights “are all to be enforced against the States under the Fourteenth Amendment according to the same standards that protect those personal rights against federal encroachment.”15

        The Court has technically never adopted the total incorporation approach advocated by Justice Black. Instead, it has adopted a “selective incorporation” approach, whereby the Court decides, right-by-right and clause-by-clause, which parts of the Bill of Rights apply to the States. But once a provision is deemed to apply to the States, it applies in precisely the same way as it does to the federal government.16 Lawyers sometimes refer to this as “jot-for-jot” incorporation. We have ended up with something close to Justice Black’s total incorporation view; the Supreme Court has held that the Fourteenth Amendment incorporates virtually all of the Bill of Rights.17

      
      
        Page 141 →Incorporation and Original Understandings

        While the incorporation issue appears settled in the courts, the debate in the academic world over the original understanding of the Fourteenth Amendment rages on. Views on that question fall generally into two main camps, the Equal Rights view and the Fundamental Rights view.18 The Equal Rights view is that the Fourteenth Amendment was understood as imposing no substantive constraint on the States but only an equality constraint: it ensured that whatever rights States afford must be afforded on an equal basis to everyone. So, for example, a State could permit searches of all homes without a warrant. But the State could not permit warrantless searches of the residences of only, say, Republicans or Lutherans. On this view, the Fourteenth Amendment was not understood as incorporating the Bill of Rights. Those who have espoused this view have included Raoul Berger, James Bond, David Currie, Charles Fairman, Philip Hamburger, and Ilan Wurman.19 I will refer to those who generally support this view as “Incorporation Skeptics.”

        The Fundamental Rights view is that the Fourteenth Amendment applied certain substantive constraints, including at least some of those in the Bill of Rights, to the States, so that no such right can be taken away by a State even if the State purports to do so on an equal basis for everyone. Under this view, if there is a Fourth Amendment right not to have one’s home searched without a warrant, then a State cannot decree it otherwise, even if the majority are willing to sacrifice this freedom. Those in this camp have included Akhil Amar, Chet Antieau, Alfred Avins, Richard Aynes, Randy Barnett and Evan Bernick, William Crosskey, Michael Kent Curtis, Kurt Lash, and Brian Wildenthal.20 I will refer to those who generally support this view as “Incorporationists.”

        This, of course, is an oversimplification of the voluminous work of these and other scholars. For example, there is a debate among Incorporationists over whether the Fourteenth Amendment guarantees only the rights contained in the Bill of Rights, or all of those rights plus other fundamental rights not included in the Bill. Similarly, Incorporation Skeptics disagree among themselves as to the universe of rights triggering the equality requirement.21 These differences need not detain us long, for Incorporationists generally agree that the Fourth Amendment applies to the States, and Incorporation Skeptics generally agree that any state constraints on searches and seizures must be promulgated and applied equally. Moreover, the Incorporationist position essentially encompasses the Equal Rights view; the former Page 142 →sees the Fourteenth Amendment as requiring equal treatment within a State but views it as requiring more than just equality.

        Many books and law review articles have been written examining each side in this debate. Of necessity, the discussion of the incorporation question in this chapter is more summary in form. I don’t intend the following to even definitively pick sides. I will suggest that even if the Fourteenth Amendment was understood as an absolute constraint on state searches or seizures, the result looks much the same as it does under an equality constraint. That is, even if the Incorporationists are correct that the framers and ratifiers understood the Fourteenth Amendment as incorporating the Fourth, for reasons that I will explain, they did not understand this to mean the “jot-for-jot” incorporation that the Supreme Court has adopted.

        The task of unearthing the understandings of the framers and the ratifiers of the Fourteenth Amendment is not an easy one. Debates over the Amendment, particularly in the halls of the Thirty-Ninth Congress, which drafted the Fourteenth Amendment, were “opaque, intricate, confusing[,] [and] tedious,” and “political strategies were in constant flux.”22 Moreover, while much was said in Congress about the need for the provision, very little is available from the state legislatures tasked with ratifying it.23 What was said in those fora, moreover, is largely unhelpful. Both the framers and ratifiers of the Amendment rarely if ever engaged in discussion of the nitty-gritty of legal doctrine, so the language they used invariably sounded in very high levels of generality.24

        Moreover, what became section 1 of the Amendment took a backseat to the more important question of the relative political power in the South of the former rebels and the formerly enslaved. Recall that, paradoxically, abolition of slavery threatened to give disloyal whites in the South even more political power in Congress, because Black people would now count fully in apportionment of representatives but would be unable to vote. Thus, it is not surprising that “[m]ost of the political rhetoric of the day was devoted to the subject of political power,” specifically Black suffrage, ultimately dealt with by section 2, and disenfranchisement of former rebels, addressed ultimately by section 3.25 The former did not go far enough for the Radicals and the latter went too far for conservatives.26 As a result, relatively little attention was paid to section 1.

        Nevertheless, all modern scholars agree that the framers and ratifiers of the Amendment understood it as requiring that the Southern States treat Black people, loyalists, and relocated Northerners equally in their civil rights, including their right to be free from arbitrary governmental searches and Page 143 →seizures. The question is whether they understood the Fourth Amendment itself to now apply to the States, as the Incorporationists would have it, or only that whatever search-and-seizure rights people enjoyed as a matter of state law would have to be enforced equally, as the Incorporation Skeptics say.

        Although modern doctrine posits that the Due Process Clause of the Fourteenth Amendment incorporates the Bill of Rights, most scholars agree that, if anything, it is the Privileges or Immunities Clause that does so. It is only because the Court early on rejected this argument that later Courts, bound by precedent, reached out to the Due Process Clause to do the work. So, although the Due Process Clause will become relevant, we will focus for the time being on the Privileges or Immunities Clause.

        In arguing that that clause was understood as incorporating the Bill of Rights, most Incorporationist scholars focus on statements made by Representative John Bingham of Ohio and Senator Jacob Howard of Michigan. Both were on the Joint Committee on Reconstruction. Bingham essentially drafted section 1 of the Amendment. Howard was acting chair of the Joint Committee and shepherded the Amendment through the Senate when the original chair, Senator William P. Fessenden of Maine, took ill.

        Bingham and Howard were the most explicit about the understanding that section 1 applied the Bill of Rights against the States. Bingham made this claim repeatedly. On February 28, Bingham delivered one of the most important speeches he would give on the Amendment. Two weeks earlier, the Joint Committee had proposed a version of the Amendment, drafted primarily by Bingham, that would give Congress “power to make all laws which shall be necessary and proper to secure to the citizens of each State all privileges and immunities of citizens in the several States; and to all persons in the several States equal protection in the rights of life, liberty, and property.”27 In support of this first draft, Bingham explicitly said that the proposal would give Congress “the power to enforce the bill of rights.”28 He used that phrase—“the bill of rights”—to describe what the Amendment would apply to the States at least thirteen times in a speech that takes up about six pages of the Congressional Globe, with interruptions.29 Bingham had this speech printed up as a pamphlet to be distributed and printed in newspapers across the Nation. In the very title of that pamphlet, he described his speech as being “[i]n support of the proposed amendment to enforce the Bill of Rights.”30 Later, in explaining his vote against the Civil Rights Act on the ground that Congress lacked power to enact it, Bingham assured his more radical Republican colleagues of his “earnest desire to have the bill of rights in your Constitution enforced everywhere.”31 But he believed that Congress must Page 144 →be given the power to do so through the incipient Fourteenth Amendment: “I have advocated here an amendment which would arm Congress with the power to . . . punish all violations by State officers of the bill of rights.”32 And in support of the Amendment in its near-final form, Bingham explicitly mentioned a provision of the Bill of Rights—the Cruel and Unusual Punishments Clause—as an example of “the guarantied privileges of citizens of the United States” which had been “flagrant[ly] violat[ed]” by the rebel States.33

        Senator Howard introduced the Amendment in its near-final form to the Senate on May 23, 1866, after it had already passed the House. In his lengthy oration explaining what was meant by “privileges and immunities,” he first quoted a passage from Corfield v. Coryell, an 1825 opinion written by Justice Bushrod Washington (nephew of our first President) that had laid out a long list of “privileges and immunities” included in the Constitution’s Article IV, section 2, sometimes known as the “Comity Clause.”34 He continued: “To these privileges and immunities . . . should be added the personal rights guarantied and secured by the first eight amendments of the Constitution.”35 He proceeded to list some of these rights individually as examples of what he meant, including “the right to be exempt from unreasonable searches and seizures, and from any search or seizure except by virtue of a warrant issued upon a formal oath or affidavit [sic].”36 After Howard spoke, there was only minimal discussion of section 1 in the Senate.37 This is probably reflective of the fact that, though a Radical, Howard was well respected by moderate and conservative Republican senators as an authority on the Constitution.38

        Incorporation Skeptics, however, point out that no other members of Congress were as explicit as Bingham and Howard were in stating that the Bill of Rights would henceforth apply to the States. Some did reference the Bill of Rights or some of its provisions. However, most of these statements can be interpreted to support the view that the Bill of Rights itself would not apply to the States but, instead, whatever rights were already protected by state law would now have to be equally protected for all. For example, in support of the final version of section 1 (which he mistakenly referred to as section 2), Representative Martin Thayer of Pennsylvania, a centrist,39 said that “it simply brings into the Constitution what is found in the bill of rights of every State of the Union.”40 This could be understood as supporting either view. Likewise, Incorporationists sometimes point to Radical Pennsylvania Representative Thaddeus Stevens’s statement in support of section 1 that “the Constitution limits only the action of Congress, and is not a limitation on the States. This amendment supplies [sic] that defect.” However, Stevens’s comments could be used to support the equality-based view, for he goes on Page 145 →to say that Amendment “allows Congress to correct the unjust legislation of the States, so far that the law which operates upon one man shall operate equally upon all.”41

        Incorporationists counter that Bingham’s and Howard’s understanding would have been known to, and probably shared by, the American general public, given the broad newspaper coverage of the Congressional debates on the Amendment. The debates in Congress were well publicized throughout the Nation in as close to real time as the technology of 1866 would permit. From 1789 to the 1860s, there was about a tenfold increase in the number of daily newspapers in the country, from twenty-four to about 250. In addition, transportation and communications technology had advanced with the railroad, steamship, and telegraph.42 As a result of the confluence of these changes, newspapers and other writings were far more accessible to the general public than they had been eighty years earlier, and the respective views of the Republicans and Democrats on the proposed Amendment were both highly coordinated and widely disseminated. “The Press reported major speeches in the House and Senate, and the country received a steady stream of newspaper editorials commenting on the policies of the Thirty-Ninth Congress.”43

        Incorporationists point to the fact that the New York Times and the New York Herald (the best-selling newspaper in the Nation) both printed Bingham’s February 26 speech in which he referred to “this immortal bill of rights embodied in the Constitution,”44 expressing his belief that the Comity Clause already imposed the Bill of Rights on the States (more on that in a moment). The Times also reported Bingham’s speech two days later which mentioned the Bill of Rights over a dozen times and was reprinted in pamphlet form as a speech “in support of the proposed amendment to enforce the Bill of Rights.” In addition, the Times printed Bingham’s March 9 speech in which he observed that “the enforcement of the bill of rights is the want of the Republic.”45 The Times also printed New York Representative Robert S. Hale’s February 27 response to Bingham’s speech from the day before, in which Hale, a conservative Unionist, expressed the view that the Bill of Rights already bound the States.46

        Moreover, Howard’s explanation of section 1 of the Amendment on May 23 was reprinted in full by at least four leading newspapers, including the New York Times and the New York Herald, and on their front pages no less.47 It was in this speech that Howard said that the Privileges or Immunities Clause encompassed “the personal rights guarantied and secured by the first eight amendments of the Constitution,” and then listed out individual provisionsPage 146 → of the First, Second, Third, Fourth, Sixth, and Eighth Amendments. A Times editorial two days later praised Howard for his speech as “frank and satisfactory,” and “clear and cogent.”48 During the ratification process, the Amendment came to be known as “the Howard Amendment.”49 Although coverage of debates in the House leading to passage was less extensive, this evidence suggests that the general newspaper-reading public understood the Amendment as applying the Bill of Rights to the States.50

        Incorporationists also point to the congressional campaign of 1866 and its resulting landslide in favor of Republicans as a good proxy for the ratification debates proper. While “[r]elatively little debate on the Amendment took place in the state assemblies [a] great deal of debate took place on the national campaign trail.”51 Virtually all scholars agree that ratification of the Fourteenth Amendment was a key issue, perhaps the key issue, of that campaign.52 As a result of both the well-publicized workings of Congress as it shaped the Amendment, and the centrality of the ratification question to the 1866 campaign, “the existing archival material suggests that, during the winter and spring and even into the autumn of 1866, questions connected with the adoption of the Fourteenth Amendment were the central political concern of the American people.”53 In effect, the election of 1866 was seen on both sides as “a referendum on the Fourteenth Amendment,” and the public debate over the Amendment was “deep and robust.”54 The result of the election—a landslide giving Republicans over three-quarters of the seats of each house of Congress, “every state legislature in the North and . . . every contested governorship”—was tantamount to a national mandate for the Fourteenth Amendment.55

        During the campaign, Republicans at first cautiously tried to “downplay the potential scope of the Amendment in order to avoid alienating the votes of wavering Republicans in the upcoming elections.” Memphis and New Orleans changed the calculus. The New Orleans massacre demonstrated the danger of leaving to the States the duty to protect freedom of speech and freedom of assembly. And both events showed that “it was no longer plausible to claim that the southern states had any interest in providing the rights of due process to loyal southern Unionists.”56 Even the conservative New York Evening Post agreed that “[i]t simply was not plausible to believe that the southern states could be trusted to protect individual liberty.” President Johnson’s defense of the local authorities in New Orleans and his flippant attitude toward the free speech and assembly rights of loyalists there was “politically disastrous.”57 By the fall campaign, Republicans strongly touted the proposed Amendment as a protection for the rights of loyalists in the South, suggestingPage 147 → a belief that at least the Free Speech and Assembly Clauses of the First Amendment58 would henceforth apply to the States.

        As with some of the statements made in the Thirty-Ninth Congress, the statements made on the campaign trail can be interpreted to reflect that understanding. For example, an August 28 speech by centrist Republican Representative Columbus Delano in Coshocton, Ohio, decried the fact that antislavery whites had “‘been driven out of the South, when their opinions did not concur with the “chivalry” of the Southern slaveholders.’” He explained that Congress proposed the Fourteenth Amendment because it “‘determined that these privileges and immunities of citizenship by this amendment of the Constitution ought to be protected.’” Likewise, Radical Republican General Benjamin Butler of Massachusetts in October said that the Amendment would permit people speak their minds, in contrast to the experience in the South where people could not “‘express [their] opinions freely’” there.59 Radical Republican Representative James Wilson of Iowa said that the Amendment was necessary because “‘They must have the same liberty of speech in any part of the South as they always have had in the North.’”60 Generally, the claim by Republicans that protection of the rights of speech and assembly “would be achieved by ratifying the Fourteenth Amendment” was “repeated and uncontradicted.”61

        One group in particular that seemed to embrace an Incorporationist understanding of the Amendment were Southern loyalists themselves, the victims of the repressive state regimes in the South.62 In their July 4, 1866, call for a Southern Loyalists’ Convention to be held in Philadelphia in September, the organizers began by noting: “The majority in Congress, and its supporters, firmly declare that ‘the rights of the citizen enumerated in the Constitution, and established by the supreme law, must be maintained inviolate.” Much of the discussion at the convention itself centered around deprivation of the constitutional rights of Southern loyalists. Judge Lorenzo Sherwood of Texas opened his address by discussing “the constitutional rights of the citizen; those rights specified and enumerated in the great charter of American liberty,” including free press, speech, and religion, and the right to trial by jury. Later in the address, he made clear that he considered these rights to apply against the States, stating: “These rights being established by the supreme law of the land, there is no power . . . State or National, that has authority to transgress or invade them.” Texas Governor A.J. Hamilton said that the convention stood upon “the old platform of the Constitutional rights of every citizen in our land.”63

        A series of post-election editorials in the New York Times by the pseudonymousPage 148 → “Madison” also can be read as suggesting that the incipient Fourteenth Amendment would apply the Bill of Rights to the States. On November 10, “Madison” wrote that the Amendment would include “the right to speak and write [one’s] sentiments, regardless of localities” and the right “to keep and bear arms in [one’s] own defence.” Five days later, “Madison” reiterated that the protection of the Amendment “must be coextensive with the whole Bill of Rights in its reason and spirit.” And about two weeks after that, Madison observed the resistance to the Amendment in the Southern States, saying that “everywhere among them it is objected that to Congress is given the power to enforce the Bill of Rights.”64

        However, nearly all of these statements suggesting that the Fourteenth Amendment would protect what we would call the First (and Second and Sixth) Amendment rights of Southern loyalists, are subject to different interpretations. They might, as the Incorporationists urge, reflect an understanding of the Privileges or Immunities Clause as essentially applying the First Amendment to the States. However, they could just as well be interpreted to reflect the equality-based understanding: that, assuming the Southern States provide free speech rights to former Confederates, they must equally provide those rights to loyalists as well. The same could be said of the Second Amendment right to bear arms and the Sixth Amendment jury-trial right.

        One important datum supporting the Incorporation Skeptics is that the new state constitutions in the South, which had to be accepted by Congress before those States could be readmitted, contained provisions that were not identical with, and pointedly less protective of individual rights than, the Bill of Rights. These provisions were drafted by Republicans in the South who obviously supported the Fourteenth Amendment and they were deemed acceptable to the same Republican congressmen who framed the Amendment. This, Incorporation Skeptics say, is strong evidence that these Republicans did not understand the Fourteenth Amendment as incorporating the Bill of Rights.65 Relatedly, some non-Southern States that voted for ratification did not adhere to some of the provisions in the Bill of Rights, such as the Fifth Amendment’s requirement of indictment by grand jury and the Seventh Amendment’s requirement of juries in civil cases involving amounts in controversy over twenty dollars. Incorporation Skeptics argue that had legislators in these States thought that the Fourteenth Amendment incorporated these provisions by reference, thus voiding their own States’ laws, they would have said something about it. Instead, there was silence.66

        Thus, evidence regarding incorporation of the Bill of Rights cuts both ways. However, even assuming that the clause was understood in 1868 as Page 149 →applying all or some of the Bill of Rights against the States, there are two aspects of the framing and ratification debates that cast doubt on jot-for-jot incorporation. First, the widespread Republican belief in natural rights and “higher law” calls into question how literal they were being when they conceived of applying the Bill to the States. Second, as even most Incorporationists acknowledge, the moderate Republican mainstream put a high value on maintaining our federal system even as it tried to modify that system to provide people with federal constitutional rights as against their own States. These circumstances together call for a more nuanced approach to incorporation that, at the end of the day, bridges the gap between the Incorporationists and their critics.

      
      
        Republicans and the “Higher Law”

        To fully appreciate the relationship between “higher law” and the incorporation question, we need to explore one of the most popular arguments of the Incorporation Skeptics. Some of them have tried to detract from Congressman Bingham’s reliability by questioning his competence. They highlight the fact that he appeared to have contradicted himself on numerous occasions regarding the Bill of Rights.67 First, Bingham on some occasions seemed to accept that Barron v. City of Baltimore held that the Bill of Rights applied only to the federal government, while on other occasions, he seemed either not to know or not to care about Barron, stating that the Bill of Rights already applied to the States.68 Critics also point to Bingham’s apparent confusion about exactly what the “Bill of Rights” was. On some occasions, he seemed to go beyond the first eight amendments and include, for example, the Comity Clause in describing “this immortal bill of rights.”69 In his February 28, 1866, speech, Bingham specifically mentioned the Comity Clause and the Fifth Amendment’s Due Process Clause as “provisions in the bill of rights.”70

        However, Bingham was neither inconsistent nor confused. He simply had an unorthodox view of the Comity Clause. The conventional juristic reading of the clause was that given by Justice Washington in Corfield, that it requires States to treat nonresidents no worse than it treats residents vis-à-vis certain fundamental rights and interests. In essence, it was and is generally interpreted as an interstate equality provision: citizens of State A sojourning in State B must be treated equally as citizens as State B with respect to certain fundamental legal rights.71

        However, there was a competing view of the Comity Clause that began to gain traction immediately before the Civil War. Both proslavery and antislaveryPage 150 → forces began thinking of the Comity Clause as a fundamental-rights guarantee rather than solely as a guarantee of equality. Slaveowners began to view the clause as guaranteeing them the right to travel to free States with their enslaved persons despite local law outlawing slavery. Abolitionists began to read the clause as guaranteeing the right to advocate for abolitionism in slave States, despite censorship laws there.72 It appears that Bingham took the abolitionist reading of the clause one step further, as neither solely an equality provision nor as a protection solely for out-of-staters but as requiring that States respect the fundamental rights of its own citizens. Those fundamental rights, he reasoned, were those enjoyed by people as citizens of the United States, including those contained in other part of the Constitution, such as the first eight amendments.73 To read the clause this way, Bingham had to add language that, to his way of thinking, had been elided by the framers. This has been called the “ellipsis reading” of the Comity Clause, and Bingham explained it this way:

        
          “The citizens of each State (being ipso facto citizens of the United States) shall be entitled to all the privileges and immunities of citizens (supplying the ellipsis ‘of the United States’) in the several States. . . .” This guarantee of your Constitution applies to every citizen of every State of the Union.74

        

        On this view, even before adoption of the Fourteenth Amendment, the Constitution already required States to honor the privileges and immunities of its own citizens, which included the rights enumerated in the first eight amendments. Thus, on Bingham’s view, the Bill of Rights already bound the States, Barron notwithstanding. The problem was that Congress had no way of enforcing the States’ obligation to honor those rights. It was this shortcoming, apparently, that Bingham sought to fix with his proposed amendment.75

        There is a good deal of academic controversy over how widely shared Bingham’s “ellipsis reading” of the Comity Clause was.76 However, his view that some constitutional rights already applied as against the States was shared widely among Republicans regardless of whether they attributed this to the Comity Clause. As Curtis has written: “Leading framers of the Fourteenth Amendment and most Republicans who spoke on the subject in 1866 believed that the states were already required to obey the Bill of Rights. For them, the Fourteenth Amendment was an affirmation of their own deeply held legal theories.”77

        To be sure, some Republicans who expressed the sentiment that the principlesPage 151 → in the Bill of Rights already bound the States were Radicals.78 But this notion was also “squarely within the mainstream of moderate Republican Reconstruction theory.”79 For example, conservative Republican Representative John Kasson of Iowa apparently agreed that at least the First Amendment applied to the States when he stated that the Comity Clause had been violated for the past twenty-five or thirty years because Southern abolitionists had been driven from their homes for expressing their beliefs.80 Senator George H. Williams of Oregon, a conservative-centrist Republican and a member of the Joint Committee, appears to have shared this view.81 Even conservative Unionist Hale, who opposed Bingham’s first draft, accepted Bingham’s premise that “the bill of rights . . . defin[es] and limit[s] the power of Federal and State legislation.”82

        Once again, these statements are susceptible of an interpretation grounded in equality or in fundamental rights. But whether the consensus in 1866 was that the Fourteenth Amendment would guarantee that the States observe the rights contained in the Bill of Rights or merely required that they treat their own citizens equally regarding those rights, leading Republicans believed that some constraint grounded in the Bill of Rights—substantive or equality-based—already bound the States and that the Fourteenth Amendment would finally permit recognition and enforcement of those rights against the States. But how could this be, given the holding of Barron?

        The answer has a lot to do with the “higher law” thinking that pervaded Republican ideology. Republicans tended to view the rights enumerated in the Constitution as God-given natural rights. Natural rights, to them, existed in nature, even prior to and outside of government.83 Laws and constitutions did not create these rights but merely declared that they exist.84 Once people entered into organized society, the theory went, those natural rights were kept but, because people had to forfeit some aspects of their natural rights in exchange for the benefit of protection by the State, many were transformed into “civil rights.” Civil rights can be understood as the residue of natural rights after that exchange, or, to put it another way, natural rights when subjected to reasonable regulation by the positive law of the State.85

        On this way of thinking, the Bill of Rights was merely declaratory of natural rights that pre-existed both the federal government and the States.86 Americans had always had the natural rights protected by the Bill of Rights and other parts of the Constitution—the right to the writ of habeas corpus,87 for example—even as against their own States, Barron notwithstanding. There was general agreement within the Republican Party, and especially its leadership, that the Bill of Rights bound the States despite Barron because Page 152 →the Bill was merely declaratory.88 By Akhil Amar’s count, there were at least “thirty Republican statements in the Thirty-eighth and Thirty-ninth Congresses voicing contrarian sentiments,” i.e., the belief that Barron was either wrong or irrelevant.89 Even some state court judges, either not knowing or not caring about Barron, felt themselves bound by the “declaratory” law of the Bill of Rights.90 The “higher law” view was expressed by prominent constitutional scholar Timothy Farrar, who wrote in his 1867 treatise that the incipient Fourteenth Amendment could “scarcely be claimed by anybody . . . to prohibit the States from doing any thing which otherwise they might rightfully do.”91 This “higher law” view was a remnant of antebellum antislavery legal thought and was thus dominant in Republican ideology after the war.92 There was general agreement among Republicans with Bingham’s view that Barron stood only for the proposition that these natural rights could not be enforced against the States, not that they did not exist.

        This explains why Bingham’s views may sound inconsistent or confused to modern readers.93 To modern positivists, Bingham’s simultaneous recognition of Barron and his assertion that the Bill of Rights binds the States makes no sense. To make sense of this position, we must immerse ourselves in the jurisprudence of the mid-nineteenth century instead of prochronistically imbuing Bingham and his colleagues with a way of thinking about law that would mature only several decades later.94 Bingham and other Republicans “believed that the states were already required to obey the Bill of Rights,” because they rejected the modern, “‘positivist’ notion that the Constitution was merely what the Supreme Court of the moment said it was.”95 Thus, regardless of what the framers and ratifiers thought about “incorporation” of the Bill of Rights, to the extent they did at all, they “stressed that the privileges and immunities provision would protect United States citizens in their natural rights from State deprivation.”96

      
      
        The Fourteenth Amendment and the Preservation of Federalism

        At the same time that the framers and ratifiers of the Fourteenth Amendment understood that it would fundamentally change the relationship between the States and federal government, there was a strong countercurrent. All but perhaps the most radical Republicans also valued and wanted to preserve to the extent possible federalism as it had existed since 1789, with the bulk of policy-making authority in the States and only the residuum left to the federal government. They expressed the expectation that American federalismPage 153 → would continue mostly unhindered. Typically these expressions came in response to criticisms by Democrats and more conservative Republicans that echoed the Anti-Federalist critique of the proposed Constitution in 1787–88: that the adoption of the Fourteenth Amendment would lead to a despotic centralized government and the annihilation of the States.

        Democratic opponents of the Amendment predicted that, if adopted, the result would be a complete and cataclysmic consolidation of power in the central government. Representative John A. Nicholson of Delaware decried the Republican’s “mad schemes” that would “take away, one by one, all the powers now exercised by the several States, and make this a consolidated Government, a centralized despotism,” a veritable “yoke of oppression.”97 Representative Andrew Rogers of New Jersey, often considered the spokesman for Congressional Democrats, called Bingham’s first draft “another attempt to consolidate the power of the States in the Federal Government” and “another step to an imperial despotism.”98 Erstwhile conservative Republican Senator James Doolittle of Wisconsin, who would switch parties in 1868, warned of “the wiping out of the States, the destruction of the rights of the States.”99 Kentucky Representative George S. Shanklin said that section 1 would “strike down the reserved rights of the States . . . and invest all power in the General Government.”100 Senator Thomas Hendricks of Indiana, a moderate Democrat, argued that section 5 of the Amendment, giving Congress power to enforce the other sections, would “crown the Federal Government with absolute and despotic power.”101 Democratic Representative Aaron Harding of Kentucky argued that section 5 would “transfer[] all powers from the State governments over the citizens of a State to Congress.”102

        Had only Democrats expressed these concerns, one might dismiss them as sore-loser Chicken Littles. But conservative and even moderate Republicans expressed some of these same concerns. New Jersey Representative William Newell, just after criticizing the proponents of “State rights and State sovereignty” for seeking “to deprive the people of their liberties,” also spoke out against “all unnecessary and sweeping amendments” to the Constitution that would lead to “a consolidated democracy,” in contrast to “State individuality in accordance with national unity.”103 Conservative Republican Senator William M. Stewart of Nevada disapproved of Bingham’s first draft because it would allow “Congress to legislate fully upon all subjects affecting life, liberty, and property” and “there would not be much left for the State Legislatures.” This, he said, “would work an entire change in our form of government.”104 Representative Thomas Davis, a Unionist from New York, in opposing Bingham’s first draft, said: “I will not accept any theory which Page 154 →shall concede the right of the Federal Government to erect a despotism upon the ruins of the States.”105 Representative Delano expressed the conventional view that rights are primarily “to be guarantied and sustained and enforced by the laws of the States under the constitutions of the States” before warning that the “pendulum of public opinion,” which had swung too far in the direction of State rights, could swing too far back the other way, which would be “an error about as great and dangerous.”106

        Moderate and conservative Republicans insisted on “maintain[ing] the basic federalist structure of the Constitution.”107 After all, federalism in the antebellum era had provided a useful, if ultimately unsuccessful, device to help protect the rights of alleged fugitives from slavery through the adoption of state “personal liberty” laws as a counter to the federal Fugitive Slave Acts of 1793 and 1850.108 The 1860 Republican Party platform embraced the values of federalism,109 and the affinity for states rights lingered among mainstream Republicans after the war.110 In early 1866, although Radical Republicans made up about 50 percent of the House, moderate Republicans constituted the next largest group. Conservative Republicans were particularly strong in the Senate.111 The Radicals knew that they needed the moderates and some conservatives on board to get the supermajority in Congress necessary to send the Amendment to the States.112 With the elections only months away, the party strove to present a united front.

        Perhaps the most significant comments—because they caused Bingham to withdraw his first draft from consideration—came from mainstream Republican Representative Giles Hotchkiss of New York, and Representative Hale, a conservative Unionist. Just after Bingham spoke in support of his first draft on February 28, 1866, Hotchkiss said that he opposed it because it would “authorize Congress to establish uniform laws throughout the United States upon . . . the protection of life, liberty, and property.”113 The previous day, Hale had similarly objected that the proposal would effect a “radical change in the system of this Government,” and complained that, under the proposal, “all State legislation, in its codes of civil and criminal jurisprudence and procedure . . . may be overridden.”114 Hale reminded his colleagues that “our decentralized system” was founded on the notion that “individual freedom and the protection of personal rights” were primarily the domain of the States.115 But neither Hotchkiss nor Hale, though voicing these federalism concerns, was “opposed to enforcing the Bill of Rights against the states”116—indeed, Hale believed the Bill already applied to the States—and both ultimately supported the final draft of the Fourteenth Amendment.

        To those who did not share Bingham’s unusual reading of the Comity Page 155 →Clause, the first draft of the Amendment purported to sweep within the federal purview all of the rights mentioned by Justice Washington in Corfield, including “the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety,” as well as “many others which might be mentioned.”117 Thus understood, the proposal threatened to “vastly expand[] the scope of federal power to regulate civil rights in the States—a possibility applauded by radical Republicans but strongly opposed by all conservative Republicans and most moderates.”118 Thus, the first draft ran into stiff opposition from fellow Republicans who read it as endowing the federal government with the power to control the common-law rights that had heretofore been the exclusive domain of the States.119

        Because of the political realities of the day, proponents of the Amendment had to be sensitive to these concerns. As William Nelson put it, they

        
          made it clear that they did not intend such vast power for Congress. Most Republican supporters of the amendment . . . feared centralized power and did not want to see state and local power substantially curtailed. They recognized that the “doctrine of the rights of the States justly construed is as important to the preservation of the republic as any other fundamental political doctrine.”120

        

        Radical Republican Pennsylvania Representative John H. Broomall, for example, assured his more conservative colleagues by acknowledging that “by far the largest portion of the business of government is done in the States,” and that the Amendment preserves “local government.”121 Bingham, in particular, agreed that federalism must be preserved. While his proposed amendment would “punish all violations by State officers of the bill of rights,” it would also “leav[e] those officers to discharge the duties enjoined upon them as citizens of the United States by th[eir] oath and th[e] Constitution.” He stated his belief that protection of persons and property lie primarily with the States.122

        Bingham, no radical himself but a moderate-to-conservative Republican, was speaking in good faith. Radicals may have seen Bingham’s first draft as giving Congress the power over the entire litany of common-law rights spelled out in Corfield, but Bingham disagreed both descriptively and normatively. Those rights, he believed, were and should remain protected by the States. Bingham, in fact, had opposed the Civil Rights Bill, not only because he believed Congress lacked power to enact it, but also because he believed that civil rights generally were properly the purview of the States. According Page 156 →to him, “the substance of state-level common law rights were matters rightfully left to state control under the Tenth Amendment.”123 Thus, like many of his colleagues, Bingham opposed federalizing these common-law rights; he just did not read his proposal as doing so.124

        Because Bingham believed that the rights already contained in the Constitution, such as the Bill of Rights, were appropriate for federal protection, he answered the charge that his first draft would lead to consolidation of power by repeating his claim that the Bill of Rights already bound the States.125 He denied that the proposal would “take from the States [any] rights that belong to the States” because they could not and did not reserve to themselves “the right . . . to withhold from any citizen of the United States within its limits . . . any of the privileges of a citizen of the United States.”126 But beyond that, States retained all their sovereign powers. As an example, Bingham reminded his House colleagues that the Bill of Rights protected “property,” but that this protection rose or fell with a particular States’ definition of “property.” He asked rhetorically: “[W]ho ever heard it intimated that anybody could have property protected in any State until he owned or acquired property there according to its local law or according to the law of some other State which he may have carried thither?”127 But once a person acquired what a State considered property, they were entitled, as a matter of federal constitutional law, “to be equally protected in the enjoyment of it.”128

        Thus, Bingham and his moderate Republican colleagues sought an accommodation between the extreme centralization sought by some Radicals and the extreme decentralization advocated by Democrats. As Lash has put it:

        
          Bingham threaded the needle by rejecting both unduly narrow and unduly broad readings of the proposed amendment. . . . [H]e sought nothing less than the enforcement of the Bill of Rights against the states. On the other hand, his amendment had nothing to do with radical efforts to nationalize the countless common law and natural rights traditionally regulated by the states.129

        

        This explains why Bingham tabled indefinitely his first proposal, ultimately replacing it with something closer to the version of section 1 that we have today.130 Less than two weeks earlier, he had witnessed the spectacle of eight Senators who had voted for the Second Freedmen’s Bureau Bill switch sides to block an override of Johnson’s veto.131 An earlier version of section 2 of the Fourteenth Amendment relating to Black suffrage had also failed in the Senate for much the same reason.132 These two experiences showed Bingham Page 157 →that “only those civil rights measures that received virtually unanimous support from mainstream Republicans could be adopted.”133 The moderate and conservative Republican responses to his first draft apparently caused him to realize that those who did not share his “ellipsis reading” of the Comity Clause read the proposal as permitting federal intrusion into virtually every aspect of life, dooming the proposal as unacceptable to moderate and conservative Republicans.134

        The Republican majority on the Joint Committee, knowing that any amendment to the Constitution would have to meet these federalism concerns by more conservative members of their own party, replaced Bingham’s first draft, which used the language of the Comity Clause (“privileges and immunities of citizens in the several States”), with the words that were ultimately adopted: “No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States.”135 Regardless of whether this was understood as protecting fundamental rights of American citizens absolutely or merely on an equal basis for all, it likely was understood as leaving other “common law civil rights in the hand of local government, subject only to the requirements of due process and equal protection.”136

        The replacement by the Joint Committee of Bingham’s first draft with the language in what we know as section 1 “clearly reflects the moderate origin of the current language of section one,” because “[t]he more moderate and conservative elements of the committee were virtually unanimous in their support of the proposal.” This raises the inference that the second draft’s more modest language was a direct response to the federalism concerns raised by the House’s more conservative Republicans.137 This inference is greatly strengthened by the fact that in the debate on the Amendment in its final form, the more conservative Republicans’ federalism concerns virtually disappeared. The change in language “apparently mollified conservative mainstream Republicans,” given that “only two nominal Republicans . . . argued that . . . section one intruded unduly on states’ rights”: Senator Edgar Cowan, who became a Democrat the following year, and Representative Charles Phelps of Maryland, of the conservative, pro-Johnson Union Party, whose objections were not strong enough to keep him from voting for the Amendment.138 Even Democratic Representative Rogers, who still opposed the Amendment in its final form, damned with faint praise when he called it “not so rabid as some of the propositions agreed to be submitted by [the Joint] committee.”139

        The Fourteenth Amendment as proposed by Congress was thus a moderate compromise, not a radical restructuring of the Nation’s political system. As Senator Fessenden explained the Joint Committee’s work:

        
          Page 158 →[W]e have been obliged to take into consideration a great many things: first, what it would be wise and just to do, and next what, if it is wise and just, we can do; what would be acceptable in the first place to Congress, and in the next place what would be acceptable to the people. Unquestionably in the committee there was very considerable difference of opinion. That difference of opinion had to be reconciled. I do not suppose that the scheme as presented would be exactly in all particulars what would suit perhaps a large number; . . . and the committee, after much deliberation, came to the conclusion that its duty was to agree upon that which seemed to be the best scheme with regard to reconstruction upon which they could come to a unanimous or nearly unanimous agreement.140

        

        As a result, neither radical nor conservative Republicans were truly enthusiastic about the Amendment.141

        During the campaign of 1866, the Democratic opposition to the Amendment again raised fierce federalism concerns.142 They had a powerful spokesman in President Johnson. Democrats widely circulated a letter from Secretary of the Interior O.H. Browning, with Johnson’s blessing, that came to be seen as Johnson’s official position on the Amendment.143 The letter blasted the proposed amendment on federalism grounds. The effect of section 1, Browning warned, would be to

        
          subordinate the State judiciaries in all things to Federal supervision and control; to totally annihilate the independence and sovereignty of State judiciaries in the administration of State laws, and the authority and control of the States over matters of purely domestic and local concern. If the State judiciaries are subordinated, all the departments of the State Governments will be equally subordinated, for all State laws, let them relate to what department of Government they may, or to what domestic or local interest, will be equally open to criticism, interpretation and adjudication by the Federal tribunals, whose judgments and decrees will be supreme, and will override the decisions of the State Courts and leave them utterly powerless.144

        

        In response, Republicans avoided any mention of the Amendment’s operation in the North, apparently on the theory that the Amendment would have no effect in States that recognized the natural rights of its citizens.145 As Governor Jacob Cox put it: “If these rights are in good faith protected by Page 159 →State laws and State authorities, there will be no need of federal legislation on the subject, and the power will remain in abeyance.”146 Republicans also generally “disavow[ed] all Radical influence in the framing of” the Amendment in order to further reassure mainstream Americans.147 The Republican landslide in the 1866 elections suggests that Americans were assuaged by Republican assurances that the Amendment tempered a guarantee of fundamental constitutional rights in the South with a continuation of the American tradition of federalism and localism.

        In short, the Fourteenth Amendment was a triumph of moderation. There was a wide diversity of Republican views, but the position that could enjoy consensus support was a “moderate Republican balance between protecting rights and preserving federalism.”148 As Kurt Lash put it: “Time and again, the Thirty-Ninth Congress considered whether to embrace a form of revolutionary nationalism or maintain the original constitutional structure of federalism and dual sovereignty. [A]t every critical fork in the road, a majority held onto the Constitution’s dualist structure.”149 Radical Senator Richard Yates of Illinois summed it up nicely:

        
          While gentlemen upon the other side of the Chamber are opposed to these measures as too radical, I am opposed to them, so far as I might present points of opposition, because they are not radical enough. At all events, therefore, we have the medium between extremes; we have moderation. . . . [I]n the whole history of the world there never were such terms of moderation and of magnanimity proposed to a vindictive foe as by these resolutions which have been reported by the committee of fifteen.150

        

      
      
        Conclusion

        It is possible that the framers and ratifiers of the Fourteenth Amendment understood it to apply the Fourth Amendment to the States, based on the idea that freedom from unreasonable searches and seizures was one of the fundamental, natural-law rights that existed even prior to the formation of government. On the other hand, the framers and ratifiers of the Fourteenth Amendment understood that it left largely intact the federal structure that had existed before, that it did not create power in the federal government to create a uniform national civil and criminal code, and that it left protection of most common-law rights to each State, provided that it do so on an equal basis for all and that it observe due process of law.

        Page 160 →The notion of incorporating the Fourth Amendment against the States, then, leaves us with a three-sided conundrum. First, how could the framers and ratifiers of the Fourteenth Amendment have understood it as applying the Fourth Amendment to the States, placing all the subtleties, nuances, and shifting common-law rules we saw in previous chapters under the control of Congress and the federal courts, while simultaneously holding fast to the federal structure created at the founding, with its strict preservation of local control? Second, how do we reconcile the “higher law” naturalism that was the basis for the Republicans’ Fourteenth Amendment with the hardheaded proto-Realism that was at the heart of the Anti-Federalists’ Fourth Amendment? Finally, how do we fit together what is essentially a federalism provision, carving out search-and-seizure policy for state control, with a provision that is about rights against the States themselves? Attempting to resolve this conundrum is the challenge of the next chapter.

      
    
  
    
      
        Page 161 →Eight
        Applying Constitutional Search-and-Seizure Constraints to the States through the Fourteenth Amendment

      
      We saw in chapter 7 that the Reconstruction-era Republicans may have understood the Fourteenth Amendment as applying the Fourth Amendment against the States. But we saw also that they wished to preserve our basic federal structure and the States’ primary responsibility for making decisions of local policy. And as we saw in earlier chapters, the Fourth Amendment itself was understood originally as preserving the profoundly local character of search-and-seizure law. Thus, it is extraordinarily difficult to conceive of the Fourteenth Amendment as imposing nationwide search-and-seizure rules. Determining the way in which the Fourth Amendment can be applied to the States requires a deeper, more nuanced analysis in the face of the seeming paradox of incorporation.

      This chapter attempts to provide such an analysis. It first examines closely three reasons that incorporation of the Fourth Amendment against the States presents us with a seemingly insoluble paradox. It then proposes a solution to that paradox by means of what Akhil Amar dubbed “refined incorporation”: distilling out the individual-rights core of the Fourth Amendment—freedom from unbridled executive officer discretion—and leaving behind its federalism-based encasement, which gave us only one particular method of securing the core right. Finally, it reads the “due process of law” language of the Fourteenth Amendment in conjunction with the view of freedom from unbridled executive officer discretion as a privilege or immunity of federal citizenship to give us a representation-reinforcing model of the Fourth Amendment. On this model, most search-and-seizure rules are up to the Page 162 →States so long as politically accountable decision-makers, not individual executive officers, are making the rules.

      
        The Central Paradox of Incorporating the Fourth Amendment

        The incorporation of the Fourth Amendment creates a paradox for three overlapping reasons.

        
          Ensuring Rights While Preserving Federalism

          First, we must reconcile two undeniable but seemingly inconsistent goals of the framers and ratifiers of the Fourteenth Amendment. On the one hand, the Fourteenth Amendment unquestionably altered the relationship between the federal government, the States, and the people, by “nationaliz[ing] questions about individual rights and depriv[ing] the states of either exclusive or final authority on those questions.”1 On the other hand, the framers and ratifiers also wanted to preserve our essential federal structure.

          Consider how mutually inconsistent these seem with respect to the Fourth Amendment. Recall from chapter 5 the complexity and diversity of search-and-seizure rules. The law of search and seizure as of 1791 was highly reticulated, with rules and sub-rules regarding, for example, the proper bases for warrantless arrests, the ability to break doors to make arrests, authority to search incident to arrest, consequences of a fruitless forcible entry, nocturnal entries to search or arrest, guilt of the arrestee as an absolute defense, whether private papers could be seized even with a warrant, and the search warrant requirement in non-dwelling premises. Not only were these rules highly technical in nature, they differed across jurisdictions and over time. Whether a felony in fact was a necessary element for a warrantless arrest, for example, was very much a moving target during the framing period.

          The complexity and diversity of the law of search and seizure had only increased by 1868. The state- or region-specific justice of the peace manuals had mostly faded from view, replaced by more modern treatises that set out general views on search-and-seizure law. However, these treatises did not purport to offer straightforward, nationwide standards for all search-and-seizure questions. Quite the contrary, one of the foremost nineteenth-century American authorities on criminal procedure, Joel Prentiss Bishop, writing in 1866, began his chapter on arrests this way: “The subject of this chapter is one Page 163 →of considerable delicacy, and not quite free from difficulty. Its leading doctrines are plain and well established; but there are places at which its minuter lines are indistinct and even uncertain.” In particular, Bishop noted later in the same chapter, “[t]he right of arrest by officers of the peace is more or less enlarged by statutory regulations in the several States,” and he admonished his readers to “carefully examine questions of this sort in connection with the statute book of his own State.” Moreover, as was true at the founding, Bishop found “a considerable degree of intricacy and confusion in the authorities which relate to th[e] subject” of breaking of doors to make an arrest. On the topic of what we call search incident to arrest, Bishop candidly admitted that “[t]here is but little to be found in the books, relating to th[at] matter,” and that it was “not easy to lay down a general doctrine on this subject, with any great assurance of its being everywhere accepted as sound.”2

          In this context, it is easy to see why there is so much tension between incorporating the Fourth Amendment against the States and preserving federalism. The law of search and seizure consisted of finely detailed state codes of criminal procedure, carefully balancing in every instance the need for law enforcement and public order, on the one hand, with personal security, privacy, property, and liberty on the other. Yet the framers of the Fourteenth Amendment sharply disclaimed any intention to impose such a unform national code on the States.3 Indeed, the framers repeatedly claimed that the Amendment would not even have any applicability in States that already afforded its citizens their fundamental rights, downplaying the effect of the Amendment in the North. Incorporation Skeptic Raoul Berger noted the inconsistency in Representative John Bingham’s rhetoric in particular, inveighing against federal takeover of the States’ civil and criminal codes, on the one hand, and claiming that the Bill of Rights bound, or should bind, the States, on the other.4 And the ratifiers, taking the framers at their word, almost certainly did not understand the Amendment as taking these finely tuned policy decisions out of their hands. Berger correctly noted: “It is inconceivable, given attachment to State sovereignty over local matters, that the North would tamely have accepted drastic curtailment of its own control of criminal administration.”5 Yet the framers’ and ratifiers’ attachment to state sovereignty and their desire for the federal government to guarantee rights against arbitrary searches and seizures—whether absolutely or on a basis of equality—existed simultaneously. The difficult task, then, is to “heed the[] dual command to protect rights and to leave legislatures unfettered to adopt laws for the public good.”6

        
        
          Page 164 →Meshing the Anti-Federalists’ “Proto-Realism” with the Republicans’ “Higher Law” Philosophy

          We also have to contend with the fact that the framers and ratifiers of the Fourteenth Amendment had a very different view of the nature of law than the Anti-Federalists of the founding generation did. The difference stems from the two disparate ideas at the heart of the Declaration of Independence that we explored in chapter 3: on the one hand, all people enjoy the natural and “unalienable rights[] [of] life, liberty and the pursuit of happiness”; on the other hand, “secur[ing] these rights” requires positive acts of democratically elected assemblies, “governments . . . deriving their just powers from the consent of the governed.” While the Reconstruction-era Republicans, like their Federalist forebears, stressed the former, natural rights aspect of the law, the Anti-Federalists, and their Democratic descendants, stressed the latter, positive law requirement.

          “Antifederalists, while believing in natural rights, were also hardheaded realists when it came to the issue of securing inalienable rights in law.”7 They knew that natural rights were useless unless reduced to some positive-law manifestation. The idea of rights as “higher law,” binding irrespective of positive law, “would have been foreign to many of the men who had clamored for a bill of rights in the 1780s.” For the Anti-Federalists, “[t]he word right had no talismanic natural law significance.” Instead, as discussed earlier in this book, they foreshadowed the rise of modern Legal Realism, “intuit[ing] the idea Hohfeld would resurrect” in the twentieth century, by which “[p]articularistic customs, charters, and the like gave distinct persons or entities distinct rights or privileges against distinct entities, but not others.”8 Recall, for example, Maryland Farmer’s admonition that one cannot cite “Locke, Sydney, or Montesquieu” to a judge.

          This explains why Democrats, ideological heirs of the Anti-Federalists, generally derided the “higher law” way of thinking. In the antebellum period, “antislavery thought was . . . dependent on natural law theory, while proslavery thought . . . (at least at times) rejected the concept of natural law.”9 This is not to say that Democratic proslavery ideologies did not encompass the idea of natural law and natural rights.10 But like the Anti-Federalists before them, they viewed democratic majorities as having virtually unfettered power to translate these natural rights into positive law—“secur[ing] these rights” through government by the “consent of the governed.”11 To be sure, the positive law had to “adequately secure[] the inalienable preexisting [natural] rights of the people.”12 But that could be accomplished in any numberPage 165 → of ways; a natural right to trial by jury in criminal cases, for example, did not necessarily require a unanimous verdict of twelve people. The Democratic position was summed up in a South Carolina newspaper in 1867:

          
            Human or natural rights, doubtless exist. They are described generally in the American Declaration of Independence as being the right to “life, liberty and the pursuit of happiness,” but how and by what means these natural rights shall be enjoyed or preserved, is under the absolute discretion and will of all, established for their common benefit, by their common government.13

          

          This strict separation between natural law and positive law led Democrats to scorn the Republicans’ theory that the Bill of Rights already bound the States as “surprising evidence of stolid ignorance of Constitutional law, or of a shameless effort to impose upon the ignorant.”14

          By contrast, Republicans generally embraced the “higher law” way of thinking about rights without specifying, even in their own minds, how those rights would be operationalized.15 They never really bothered thinking about the relationship between natural law and positive law because they saw the boundary between the two as being porous. According to Howard Graham, Republicans inherited from their abolitionist forebears a

          
            confusion of moral with civil rights—the failure to distinguish between socially desirable ends and the steps and means necessary for their legal or constitutional attainment. Rights were interchangeably regarded as preexistent human ideals and as socially implemented and enforceable privileges or immunities . . . [W]hat ought to be was mistaken and substituted for what was. Abolitionist theory was a monument to this imprecision. The underlying dualism worked its greatest confusion where constitutional rights were at issue. . . . This confusion persisted and reached its climax in 1866.16

          

          As a result, Republican lawyers saw no problem with citing higher law to judges, as when Salmon P. Chase, later Chief Justice of the United States, argued in the Supreme Court in Jones v. Van Zandt: “The law of the Creator, which invests every human being with an inalienable title to freedom, cannot be repealed by any inferior law, which asserts that man is property.”17 It would be almost unthinkable for any lawyer in the twenty-first century—much less one prominent enough to one day be named to the Supreme Court—to tell Page 166 →the Court that God’s law trumped man’s law. But the Republicans inherited from their ideological ancestors, the Federalists,18 a way of thinking about rights as if they existed “in the air,” as it were, instead of in the more modern, Hohfeldian sense of rights as a system of rules and sub-rules governing the relationships between and among specific persons and entities. In this way, the Republicans were essentially the mirror image of the Anti-Federalists. The incorporation of the Fourth Amendment is complex precisely because it calls for the reconciliation of these two very different ways of thinking about rights.

        
        
          Structure vs. Rights

          The final aspect of the paradox of incorporating the Fourth Amendment is that the Anti-Federalists and the Republicans had two very different understandings of the Fourth Amendment itself. As we saw in Part I, the Anti-Federalists saw the Amendment as a structural provision that preserved local control while also protecting rights by requiring that federal officers obey state law. These ideas lived on in the rhetoric of the Reconstruction-era Democrats. Indiana Representative Michael C. Kerr, for example, argued that the Bill of Rights—not the Tenth Amendment, mind you, but the entire Bill—secured state authority by inhibiting federal power to “dictate to [a State] how it shall protect its citizens in their right not to be deprived of life, liberty, or property without due process of law.” As Kerr put it, the Bill of Rights “simply say[s] that Congress shall not invade the rights of the States of this Union to do things that are forbidden to be done by the first eleven amendments of the Constitution.”19

          The Republicans obviously read the Fourth Amendment very differently, given that many of them believed that it already bound the States, which would be completely nonsensical had they seen the Amendment as primarily a federalism provision. Republican framers and ratifiers of the Fourteenth Amendment saw the Fourth Amendment as imposing on the States general fundamental principles regarding searches and seizures. Moreover, they were profoundly ambivalent about localism. On the one hand, localism in the antebellum period had meant state “personal liberty laws,” which sought to protect free persons of color alleged to be fugitives from slavery by providing stringent procedures for the recapture of fugitive slaves.20 On the other hand, localism in 1866 meant de facto slavery through vagrancy provisions, as well as torture, rape, arson, and murder of Black people and loyal whites committed with impunity.

          Page 167 →One could argue that, to the extent that the framers and ratifiers of the Fourteenth Amendment misunderstood the Fourth as being solely about rights, any attempt to incorporate it against the States fails: the Fourth Amendment, as a federalism provision like the Tenth, simply cannot be incorporated. However, this conclusion would do a disservice to the original understanding of the Fourth Amendment, which was not just about federalism but about using federalism principles to preserve individual rights. This conclusion would also do a disservice to the original understanding of the Fourteenth Amendment as encompassing some protections against arbitrary searches and seizures by state officials. If they incorrectly understood that the Fourth Amendment defined the metes and bounds of those protections, that does not negate the fact that some type of protection was understood as applying. “[T]he relevant question to determine intent is what the framers of the Fourteenth Amendment believed and intended, not whether their intent was based on a historically correct view of the Constitution.”21 But our task of defining that protection becomes much more difficult.

          In short, the goals of the framers and ratifiers of the Fourteenth Amendment were almost the mirror image of those of the framers and ratifiers of the Fourth. Both believed that the States were the primary guarantor of rights, but that’s where the agreement ended. The Anti-Federalists’ view of the States as the first line of defense against tyranny led them to insist on explicit constraints in a bill of rights that calibrated protection of rights against the federal government to the way the States protected those rights. The Republicans’ view of the States as the primary guardians of liberty led them to add a mechanism for the federal government to step in when the States did not do their job.22

          Incorporating the Fourth Amendment implicates what Bruce Ackerman termed “the problem of multigenerational synthesis.” We “have to identify which aspects of the earlier Constitution had survived Republican reconstruction [and] synthesize them into a new doctrinal whole that [gives] expression to the new ideals affirmed by the Republicans in the name of the People.” This requires a more nuanced analysis than the two antagonistic positions that dominated twentieth-century discourse on the Bill of Rights: total incorporation and no incorporation. Each of these elides the fundamental tensions between the Anti-Federalists and the Reconstruction-era Republicans. Instead, we must “confront[] th[os]e tensions . . . and . . . elaborate[e] doctrinal principles which harmonize the conflict in a way that does justice to the deepest aspirations of each.”23

        
      
      
        Page 168 →Resolving the Paradox through Refined Incorporation

        The first step in tackling the seeming paradox of incorporation of the Fourth Amendment is to engage in a form of what Akhil Amar dubbed “refined incorporation” by distilling the liberty-enhancing principles from the Fourth Amendment and applying those to the States, while leaving behind its federalism components. The idea of “refined incorporation” recognizes that even if “all of the privileges and immunities of citizens recognized in the Bill of Rights became ‘incorporated’ against states by dint of the Fourteenth Amendment,” which we can assume for sake of argument, “not all of the provisions of the original Bill of Rights were indeed rights of citizens [but] instead were at least in part rights of states, and as such, awkward to fully incorporate against states.”24

        The Fourteenth Amendment, after all, does not speak simply of “privileges or immunities,” but “privileges or immunities of citizens of the United States.” According to Amar’s key textualist insight, this wording “is remarkably sensitive to [a] more complicated reality . . . requir[ing] us to ask whether a given provision of the Constitution or the Bill really does declare a privilege or immunity of citizens rather than, for example, a right of states.”25 It is also sensitive to Senator Jacob Howard’s remark, sometimes overlooked, that the Privileges or Immunities Clause encompassed “the personal rights guarantied and secured by the first eight amendments of the Constitution.”26 In effect, the term “privileges or immunities of citizens of the United States” “filter[s] out” the federalism components of the Bill.27

        The Fourth Amendment, I have suggested, is one place where such filtering must occur. In Amar’s evocative phrase, structural rights of the States and personal rights of individuals are “marbled together” there. The Amendment guarantees a personal right against certain kinds of intrusions by the federal government, but it does so in a way that preserves States’ rights, by calibrating those personal rights to the policy of each respective State. Where individual rights and States’ rights are intertwined in a provision of the Bill of Rights, such an “alloyed provision[] . . . may need to undergo refinement and filtration before the[] citizen-right elements can be absorbed by the Fourteenth Amendment.” This approach is true to the mainstream Republican belief that the Bill already applied to the States, a view that “self-consciously sought to distill the pure essence of [individual] rights . . . that had been blended with structural issues in the Bill.”28

        The key, then, is to identify the core liberty-enhancing principles at the heart of the Fourth Amendment, divorced from its federalism aspect. Page 169 →Whether one reads the Fundamental Rights view or the Equal Rights view into the Reconstruction Republicans’ understanding of the Privileges or Immunities Clause, it is clear that they considered freedom from arbitrary searches and seizures as a “privilege or immunity” of American citizenship. That is, the framers and ratifiers of the Fourteenth Amendment almost certainly understood it as limiting the power of the State to search and seize, whether as a substantive constraint or one based purely on principles of equality.29 During the framing and ratification of the Fourteenth Amendment, “it was overwhelmingly recognized that freedom from unreasonable searches and seizures was a precious, fundamental right deserving of federal protection from State negations.”30 When Members of Congress mentioned specific rights that would henceforth be enforceable against the States, they almost invariably included those protected by the Fourth Amendment. Representative Roswell Hart of New York quoted the language of the Fourth Amendment in describing the rights that inhered in any republican government.31 Senator James Nye of Nevada, in his list of rights that he believed already applied to the States, mentioned “‘security of person,’”32 in obvious reference to the Fourth Amendment. Kansas Senator Samuel Pomeroy listed only three rights as “indispensable” as “safeguards of liberty”: the right to bear arms, the right to vote, and “the right to acquire and hold [a homestead], and the right to be safe and protected in that citadel of his love.”33 One of the earliest proposals for a Fourteenth Amendment included in its second section that all citizens would be “protected[] from unreasonable search and seizure.”34

        Of the natural rights considered to be most fundamental, the right to be free from unreasonable searches and seizures ranked among the most widespread in state constitutions as of 1866. Thirty-four of the thirty-seven state constitutions contained such a provision, and all but one contained a provision forbidding the issuance of warrants on less than probable cause.35 As Amar wrote: “The Fourth Amendment . . . offers a rather easy case for incorporation, all the more so because its words banning unreasonable intrusions and overbroad warrants track those of so many state constitutions already in place in 1866.”36

        And for good reason. The authority of the government to arbitrarily conduct searches and seizures is a badge and incident of slavery wholly incompatible with freedom. Again, think about the two biggest complaints about the postbellum treatment of Black Southerners: arbitrary arrests for vagrancy and other petty crimes, and violence exacted against Black people as well as loyalists—including domiciliary searches—by state actors. The petty criminal statutes ostensibly applied equally to both races, but it was an open secret Page 170 →that, because of the vast amount of discretion these laws provided police—in part because they were routinely violated by people of both races alike—Black people were overwhelmingly arrested for committing these crimes. And the violence exacted against Black people and loyal whites by state actors always included a literal seizure of the victim’s person37 and often included indiscriminate and suspicionless searches of Black dwellings for arms and stolen property. Recall, finally, the “pass system” during the antebellum period that was designed precisely to seize enslaved persons and prevent their free passage from one place to another. This pass system saw a resurgence after the war, now designed to seize free people of color. The Fourteenth Amendment was, in part, a reaction to “the broad, discretionary search and seizure powers that Southern governments were using to subject Black people to intrusive searches, pretextual arrests, and violent seizures.”38 As Andy Taslitz summarized it, “the overwhelming weight of historians’ opinions leaves little doubt that the framers, and probably the ratifiers, of the Fourteenth Amendment understood that it would apply the Fourth Amendment to the states, protection against unreasonable searches and seizures being among the ‘privileges and immunities’ of U.S. citizens.”39

        Both the founding-era Anti-Federalists and the Reconstruction-era Republicans would agree that at the very core of the Fourth Amendment is freedom from unbridled executive officer discretion, the ability of government officials to arbitrarily choose where, when, why, and whom to search or seize. The Anti-Federalists and the Republicans also sought to control that discretion in the same general way: through local democratic control. To the Anti-Federalists, this meant that whatever search-and-seizure rules bound executive officers at the state and local level would govern across the board, even for federal officers. The Republicans, while obviously more skeptical that executive officer-discretion should be left to the unfettered choices of state and local legislatures, still strove to preserve the basic structure of federalism. So long as the States recognized the core privilege to be free from arbitrary searches and seizures in some form, whether absolutely or on an equal basis for all, States were free to “regulate in diverse manners the form in which [the privilege] existed or the mode in which [it] could be exercised.”40

        So far, this sounds a lot like Justice Felix Frankfurter’s “fundamental fairness” approach.41 Recall that in Wolf v. Colorado, he wrote for the Court: “The security of one’s privacy against arbitrary intrusion by the police—which is at the core of the Fourth Amendment—is basic to a free society. It is therefore implicit in ‘the concept of ordered liberty’ and as such enforceable against the States through the [Fourteenth Amendment].”42 But the flabby, toothlessPage 171 → doctrine that “fundamental fairness” became could not have been what the framers and ratifiers of the Fourteenth Amendment contemplated. It is true that mainstream Republicans “understood that the states would continue to be the primary guarantors of their citizens’ rights, and that the states enjoyed substantial latitude in defining the scope [and] incidents of those rights.”43 But while the Republicans accepted local prerogatives in drawing up detailed criminal procedure codes, they surely were not sanguine about a regime where former Confederate soldiers had virtually unlimited discretion in policing former enslaved persons, even when the laws themselves were race neutral. The experience with the vagrancy laws tells us that much. The framers and ratifiers of the Fourteenth Amendment had to have been thinking of a Fourth Amendment applicable to the States that left room for local variation but that also shaped the nebulous bar on arbitrary incursions on privacy, security, liberty, and property with guideposts that made the promise of fairness and equality real and not illusory.44

        Amar advocated incorporation of the Fourth Amendment in a way that was sensitive to the evils that gave birth to the Fourteenth, particularly the “Black Codes that had designated blacks as special targets for various searches and seizures.” For Amar, this meant a focus on equality:

        
          [I]n the Fourteenth Amendment, unlike the Fourth, the privacy privilege of the citizen sits next to an explicit guarantee of equal protection. As our society gives meaning to the notion that searches and seizures must not be “unreasonable,” the Fourteenth Amendment reminds us that equality values must supplement privacy values. A relatively unintrusive search might not be “unreasonable” in terms of privacy alone; but if, say, blacks are being singled out without good cause, such a search may well offend reconstructed reasonableness.45

        

        This is a good start. But an equality proviso is not enough to give full effect to the framers’ and ratifiers’ understandings. While it was not hard in 1866 to show that “blacks [we]re being singled out without good cause,” the Fourteenth Amendment was built for our time as well as theirs. We no longer have former enslaved persons policed by former Confederates. While the presence of white supremacists in law enforcement is still a problem, the bigger problem is that police officers, like the rest of us, suffer from blind spots and implicit bias. Today, there is no crime for which only Black people are arrested, and there is no place where Black people are the only victims of police violence.

        Page 172 →The core Fourth Amendment right—freedom from unbridled executive officer discretion—in fact has much more to do with the Due Process Clause than with the Equal Protection Clause. The Due Process Clause, read most naturally, limits the executive.46 The most obvious of those limits, the core, irreducible meaning of “due process of law,” is that of a rule of law / separation of powers constraint: executive officials must obey the law. As Nathan Chapman and Michael McConnell have written: “The first, central, and largely uncontroversial meaning of ‘due process of law,’ . . . was that the executive may not seize the property or restrain the liberty of a person within the realm without legal authority arising either from established common law or from statute.”47 This was still the core meaning of due process in 1868.48

        A careful rereading of Wolf shows us that the Court was sensitive to the requirement of “due process of law” in this sense of the term. After the passage quoted above, the Court continued: “The knock at the door, whether by day or by night, as a prelude to a search, without authority of law but solely on the authority of the police [is] inconsistent with the conception of human rights enshrined in the history and the basic constitutional documents of English-speaking peoples.”49 The emphasized words seem to have gotten lost entirely in the tumultuous debate over incorporation. But they show the main concern of Frankfurter and his colleagues, and why the entry into a home without a warrant, to them, was fundamentally unfair. It was not the absence of a warrant per se that was offensive to “English-speaking peoples,” but what that absence signified: one branch of government (the executive) running riot with no constraints placed on it by the other two. Separation-of-powers constraints are the essence of due process of law.

        Thus, the separate clauses of section 1 work together synergistically. The Privileges or Immunities Clause recognizes pre-existing rights, already binding on the States per Republican ideology, but it forbids the States from “abridg[ing]” not the rights themselves but only “the contingently-existing set of constitutional, statutory, and common-law rights given to its citizens” to effectuate those rights.50 Thus, for example, Howard’s reference to the Bill of Rights may have been, not to the actual Bill but rather to those same rights “as guaranteed in state bills of rights.”51 The other two clauses provide the parameters within which States must protect these rights, or have the federal government step in and do it for them: on an equal basis for all and with due process of law. As Bond put it, section 1 “preserved the state’s traditional authority to define both the rights of its citizens and the procedures by which those rights would be protected,” but it “obliged the state to exercise that authority in ways that preserved the privileges and immunities of citizenship Page 173 →for all by commanding that all persons should receive both due process and the equal protection of the laws.”52

        To whatever extent the Incorporationists are correct, we might say that the Privileges or Immunities Clause distills the core of the Fourth Amendment—freedom from arbitrary infringements on liberty, privacy, property, and security—as a privilege or immunity afforded all Americans. The Equal Protection Clause creates an affirmative obligation on state governments to protect those interests equally, rather than allowing one group to suffer infringements on those legal interests without legal recourse, as was the case for Black people, loyal white people, and relocated Northerners in the South in the immediate postwar period.53 And the Due Process Clause provides a separation of powers / rule of law constraint to further the core right when the government itself infringes on liberty, privacy, property, and security: state officers may do so only if they obey the law rather than making it up as they go along. A State’s network of search-and-seizure principles, as constrained by the twin guideposts of due process and equality, operationalizes the key privilege or immunity of being free from arbitrary incursion on liberty, privacy, property, and security.

        This way of looking at the application of the Fourth Amendment to the States is the best way of honoring both of the Republicans’ seemingly contradictory goals in adopting section 1: protecting certain basic rights while also preserving federalism. When the Republicans referred to the federal structure that had sustained the Nation through nearly eight decades and a Civil War, they surely were not thinking of local executive officials running rampant. To them, federalism meant state and local lawmaking. Steeped in the Blackstonian tradition, they saw law as “a rule; not a transient sudden order from a superior, to or concerning a particular person; but something permanent, uniform, and universal.”54 Lawmaking is the job of legislators, not police, sheriffs, or militias.

        And the Republicans were optimistic—too optimistic, it turned out—that Black Americans would soon be involved in that lawmaking process, through which they would be able to protect themselves. Carl Schurz wrote in his influential report on conditions in the South: “In the right to vote [Black men] would find the best permanent protection against oppressive class-legislation, as well as against individual persecution.”55 As James Bond wrote: “Republicans anticipated that Southern blacks would be able to protect themselves in the rough-and-tumble of the political process, especially after they were guaranteed the right to vote. Blacks themselves routinely insisted that they could take care of themselves if they were only given the Page 174 →vote.”56 Earl Maltz explained that, for those who advocated Black suffrage, it would “provide[] a mechanism by which the basic rights of freedmen could be protected at the same time the basic federal structure was preserved,” because they “could use their political power to protect themselves against white oppression.”57 Representative James G. Blaine later recalled: “In enacting the Reconstruction Laws Congress proceeded upon the basis of faith in Republican government, as defined so tersely by Mr. Lincoln— of the people, by the people, for the people.”58

        To be clear, no one believed that Black suffrage would be a panacea. They expected that section 1 would place constraints on legislatures and would continue to do so even after the advent of Black suffrage. But they also thought that once Black people had a hand in lawmaking, they would be, as Schurz wrote, “far less exposed to violation” of their rights than if they were “completely subject to the will of others.”59

        Refined incorporation of the Fourth Amendment also helps us mesh the hardheaded realism of the Anti-Federalists and the lofty naturalism of the Republicans. Both the Anti-Federalists and the Republicans believed that natural-law principles acted as the backdrop for the common law.60 Both believed that the “customs, practices, and laws” that the common-law method looked to were not ends in themselves but simply “evidence of larger principles of freedom to be applied to present-day circumstances.”61 And both understood that, because these larger principles governed States that were very different from one another in a variety of ways, with “different climates, different geographies, and different economic situations,” the everyday, nitty-gritty application of these principles—the “low-level legal rules and judicial decisions”—would be different in different States.62

        But the Anti-Federalists, “hardheaded realists”63 that they were, saw that form and representation were inseparable, that abstract principle without concrete manifestation was useless. The Anti-Federalists knew that when push came to shove—when the federal revenue officer came knocking—what mattered were cases, not principles.64 When the Anti-Federalists thought of search-and-seizure law, they not only thought of the general principle of freedom from arbitrary constraint on liberty, security, privacy, and property. They also thought of the specific common-law practices that changed over time and across borders in response to new insights and understandings, and local policy preferences. When they demanded what became the Fourth Amendment, they did so with particular search-and-seizure practices in mind, which they wanted explicitly carved out of federal power and placed under state control. For them, the principle and the practice were inseparable.

        Page 175 →By contrast, when mainstream Republicans of 1866 thought of the rights protected by the Fourth Amendment, they did not have particular practices in mind as if “itemizing a simple contract.”65 They saw natural-law principles as existing separately from the common-law cases, which were mere representations of those principles.66 They understood the Fourth Amendment as a broad, general protection of personal liberty, security, property, and privacy, not a code of specific regulations set forth in a manual or treatise. They had in mind high-sounding political rhetoric, not “the resolution of specific legal issues.”67 Because, for them, natural-law principles existed outside of and independently from common-law cases, they were able to advocate for the former without the burden of thinking about the latter. While the Anti-Federalists emphasized the “customs, practices, and laws” of the common law, Republicans emphasized the “larger principles of freedom.”68

        But the common denominator between them was the recognition that the larger natural rights principles—“universal, immutable, and unconditional”—would be translated by the States into “particularistic, organic, and contingent” rules.69 Republicans understood that the States must have wide latitude in interpreting the former into the latter, taking higher-law precepts and turning them into usable rules of conduct for government agents. States could implement the privileges and immunities of national citizenship in a way that took account of local norms. What they could not do is “blunt national privileges in an inappropriate manner or negate the abstract principles sustaining them.”70 As William Nelson put it, “even if fundamental rights were derived from higher law or were the entitlement of citizens independent of state law, those rights could be enjoyed only if state legislatures created rules and mechanisms for their enjoyment.” State legislatures enjoyed latitude in formulating those rules and mechanisms.71

        The dichotomy between the fundamental principle and its execution explains the Republicans’ claims that the Fourteenth Amendment would not lead to consolidation of power and that the Amendment would have little effect in the North. Both claims rest on the “assumption that states would conform their laws to the moral precepts incorporated into the amendment so that conflict between state and federal authorities would not arise.”72 Accordingly, the States would retain “the most important of their powers: the power to enact specific, detailed regulations of the conditions under which rights would be enjoyed.” The difference now is that Congress and the federal courts would have the power to make certain that States’ regulation of rights was equal and fair.73 The twin edicts of due process and equal treatment would act as guardrails against disparate application of even neutral laws, such as the Page 176 →vagrancy provisions of the Black Codes, ensuring they be enforced equally and fairly or not at all.

        This way of thinking about the Fourteenth Amendment vis-à-vis the Bill of Rights provides an accommodation between the Fundamental Rights and the Equal Rights views. To whatever extent the framers and ratifiers of the Fourteenth Amendment understood it as “incorporating” parts of the Bill, they understood that incorporation as operating only to secure absolutely the very core of any particular provision of the Bill, which no State was likely to abandon with respect to its most favored citizens anyway. Any further federal guarantee of rights took the form of the dictates of equality and due process: that those rights be enjoyed by all, not subject to the whims of executive officials.

      
      
        A Representation-Reinforcing Fourteenth Amendment

        The wide latitude that mainstream Republicans would give to the States in regulating even the “privileges and immunities” of their own residents, and the Republicans’ faith in the democratic process once Black suffrage was to be adopted, puts one in mind of modern process-based, or representation-reinforcing, approaches to the Constitution. Political process theories of constitutional law, pioneered by John Hart Ely in his classic work Democracy and Distrust, start from the premise that most policy issues in a representative democracy should be decided in a democratic fashion.74 For purposes of the Fourth Amendment, as summarized by Silas Wasserstrom and Louis Seidman: “Ely would argue that the tradeoff between privacy and law enforcement produced by our political institutions should stand, provided that everyone’s interests are equally represented in the making of these political decisions.”75

        It is only where the specter of imperfections in the political system threaten process failure that courts should step in. Process failure can occur when irrational discrimination against certain subgroups prevents their fair and equal participation by gumming up the gears of ordinary political deal-making, or when it results in laws that “deny[] that minority the protection afforded other groups by a representative system.”76 Apropos of the latter defect, process theory seeks to ensure, as Justice Robert H. Jackson famously put it, “that the principles of law which officials would impose upon a minority must be imposed generally,” foreclosing the ability of those officials to “escape the political retribution that might be visited upon them.”77 In the Fourth Amendment context, this means ensuring that the majority does not obtain the benefit of enhanced security and order on the backs of the minorityPage 177 → who suffer a loss in privacy, liberty, property, and dignity. Judgments about this cost/benefit balance are constitutionally legitimate only if the majority shares equally in the costs or would strike the same balance if they had to do so.78 If so, the fact that the majority is willing to bear the burden of law enforcement intrusions suggests that the interests of the minority have not been undervalued.79

        Accordingly, Ely was particularly concerned with legislatures providing executive officials with outsized discretion because, by doing so, they “provide[] a buffer to ensure that they and theirs will not effectively be subjected to” the laws.80 By controlling and guiding discretion, we can ensure that elected officials who represent the members of the majority “internalize[] the costs of law enforcement” and that law enforcement, unable to smuggle in too many low-level discretionary decisions, remains accountable to the populace.81 Thus, according to Ely, judicial review, at least when construing unclear constitutional text such as section 1, should be focused on policing the political process for process failures, such as the delegation of excessive discretionary power.

        A process-based approach to state searches and seizures is particularly attractive where broad swaths of people are the potential targets. In such cases, “[c]itizens can protect themselves in the same way that they protect themselves against most kinds of government misconduct—they can throw the rascals out.”82 This is true of the types of intrusions that states implement proactively in order to detect and deter crime, such as sobriety checkpoints and general electronic surveillance, rather than reactively in response to suspicion of a particular crime. Reliance on judicial enforcement of strictures on searches and seizures becomes less pressing when everyone is affected because we can rely on the political process to strike an acceptable balance between liberty and security.

        Based on this process-oriented perspective, a school of scholarship has emerged that is centered around the idea that Fourth Amendment reasonableness is primarily about setting standards for democratic controls over policing. Daphna Renan has argued that “Fourth Amendment reasonableness has [a] structural and more systemic dimension [and] is in part about the institutional dynamics through which surveillance is authorized, conducted, and superintended.”83 Chris Slobogin has explicitly applied Ely’s political process theory to the Fourth Amendment, arguing that “the political process is often well-situated to deal with panvasive searches and seizures,” those that gather large amounts of data pursuant to a widespread regulatory scheme rather than as a result of individualized suspicion, Page 178 →precisely “because these searches and seizures affect wide swaths of the population that can have access to the legislature.”84 And Barry Friedman has set forth a powerful argument that some form of a democratic policing model, “one in which the people must debate and decide—and take responsibility for—the actual practices that will be used to keep us safe,” is required by the Constitution.85 According to these views, constitutional constraints on search-and-seizure authority that has been vetted through the democratic process, with no signs of process failure, including excessive discretion, would be at their ebb. By contrast, constitutional constraints on search-and-seizure authority exercised by executive officials with few or no democratic controls would be robustly enforced.

        Political process theory is generally less attractive with respect to reactive, suspicion-based policing. In a very technical sense, such policing potentially affects everyone because every citizen is always a potential target of searches and seizures. Yet we know in a practical sense that this is not true. Our system of highly discretionary law enforcement exacerbates the systemic inequalities of our criminal justice system, leading police to concentrate their energies on “the usual suspects.” And because legislatures systemically undervalue the rights of these suspects, they often shirk their responsibility for creating any search-and-seizure rules at all, foisting that responsibility onto the courts.86 But one can imagine a system that requires legal authorization before police can act, at least if they are to act in ways the rest of us cannot.87 Legislatures would no longer enjoy the luxury of inertia. And given the restrictions on police discretion that I will suggest are embodied in the Fourteenth Amendment, legislatures would have every incentive to draft such rules in ways that they and their constituents can live with if they happen to end up as a target of investigation.

        But is this process-based approach the best way of operationalizing the original meaning of the Fourteenth Amendment? The ambiguity of section 1 and the apparent paradoxes involved in incorporating the Bill of Rights make an originalist account of the Amendment extraordinarily difficult.88 But this does not justify our throwing up our hands and abjuring an originalist methodology completely. Instead, fidelity to the Constitution requires that we make our best estimation of what the Amendment meant in this context given the clues that we have of original meaning. As non-originalist Barry Friedman put it, reconstructing history is essentially an exercise in empiricism, and as any empiricist knows, finding a single explanation for all phenomena is impossible. The best we can do is to construct an explanation that “provides the best account of all the points in the past,” to “take a set of data Page 179 →points and do the best job [we] can fitting a straight line to it,” attempting to “minimize[] the overall deviation from” those data points.89 Or, as originalists Randy Barnett and Evan Bernick put it, under-determinacy of the text and history requires use of “constitutional heuristics,” that is, “a set of doctrinal tools” that can help us implement the text of section 1 “in a manner that is faithful to its letter and spirit.”90

        Originalists typically understand the importance of focusing on a higher level of generality than the specific applications of an under-determinate constitutional text that were expected in 1791 or 1868. Using what Lee Strang dubbed “abduced-principle originalism,” rather than resting upon the conclusion that the framers and ratifiers meant to forbid, allow, or require a “discrete set of practices,” modern originalism requires that we go further and “abduce the rule, standard, or principle that best fits” the prohibition, condonation, or requirement of those practices.91 In trying to recreate the original understanding of the Fourth Amendment in the first part of this book, I downplayed the specific aspects of search-and-seizure policy extant at the founding in favor of the primary structural mechanism, federalism, in which the founding generation placed their faith in preserving liberty. Likewise here, originalist methodology permits us to home in on the structural hallmarks of our Constitution—federalism and separation of powers both—that the Reconstruction-era Republicans so clearly wanted to maintain even as they imposed constitutional constraints on the States in response to the Black Codes and the reprehensible violence against Black Southerners. They contemplated that these structural principles would be the fulcrum upon which the newly protected rights would hinge. Something close to Ely’s process-based approach can thus “be defended on a theory of imputed intent” of the Fourteenth Amendment’s framers and ratifiers.92

        In essence, on an original understanding of the Fourteenth Amendment, to whatever extent a State would have to provide a basic right to be free from arbitrary searches and seizures, it would generally be free to tailor its own search-and-seizure regimes within some fairly broad parameters.93 The nature of the parameters required by the Fourteenth Amendment corresponded to the history behind it. Because discrimination against Black people, loyalists, and Northerners was the main concern, state search-and-seizure provisions that are nondiscriminatory on their face, in their intent, and in their operation should be largely immune from constitutional attack. However, rooting out discriminatory searching and seizing is extraordinarily difficult because this activity is carried out by executive officials of the State, and there is vast room for arbitrariness and bias if those officials are not tightly constrained Page 180 →through democratic controls. There is also the danger that those officials will simply disobey the law. Recognition of the Republicans’ emphasis not only on rights but on popular sovereignty, tinged with the hope of Black suffrage, provides us with a useful constitutional heuristic: recognition of freedom from arbitrary searches and seizures as a privilege or immunity of American citizenship, but one that can be protected in many disparate ways by state positive law, bounded by antidiscrimination and rule-of-law constraints. Thus, we come to the heart of constitutional constraints on search-and-seizure activity that, I suggest, are imposed by the Fourteenth Amendment: such activity must be (1) authorized by laws that are (2) nondiscriminatory and that (3) limit executive officer discretion.94

      
      
        Conclusion

        If the Incorporationist Skeptics are correct and the Privileges or Immunities Clause merely requires States to treat their citizens equally with regard to certain rights, that equality of treatment must be not only in form but in substance as well. If, on the other hand, the Incorporationists are correct that the framers and ratifiers of the clause understood it as applying the Bill of Rights to the States, that understanding must be tempered by the difficulties of applying to the States a provision so heavily laced with federalism principles as the Fourth Amendment is. Either way, we wind up in much the same place: States have primary responsibility for structuring search-and-seizure law in a way that is responsive to each polity’s respective balancing of security and liberty, but they must do so in a way that respects rule-of-law and equality principles. In a sense, each State establishes the rules of the road, but the Fourteenth Amendment maintains the guardrails of due process and equal treatment.

      
    
  
    
      
        Page 181 →Part III
        Original Understandings and Modern Policing

      
    
  
    
      
        Page 182 →Page 183 →Nine
        The Principles of Nondiscrimination, Legality, and Nondelegation

      
      The previous part of the book addressed the best way of thinking about how constitutional search-and-seizure constraints operate on the States. I suggested there that the best way to operationalize the original understanding of the Fourteenth Amendment vis-à-vis applying Fourth Amendment–type constraints to the States is to recognize that the States maintain primary authority for promulgating search-and-seizure policy, subject to equality and rule-of-law/separation-of-powers constraints. Those constraints can be called the principles of “nondiscrimination,” “legality,” and “nondelegation.”

      This part of the book switches gears and considers how recognition of these three principles as the constitutional lodestars could change the way the courts think about constraints on policing. This chapter fleshes out the general nature of these principles and suggests some general ideas as to how they might apply in the Fourth Amendment area, using the example of sobriety checkpoints as an illustration of the principles at work. And it addresses one loose thread: how to apply these same constraints to the federal government. Chapter 10 then uses our three principles to question some of the orthodoxy of Fourth Amendment jurisprudence. Finally, chapter 11 addresses how a Fourth Amendment more sensitive to these three principles could address four specific problems currently plaguing modern policing.

      
        The Three Principles

        First, and most obviously, search-and-seizure practices must not discriminate based on race or other forbidden characteristics, either in the way they are Page 184 →defined by law or the way they are carried out by state agents. We can call this the principle of nondiscrimination. Second, state agents must follow the law; they may search and seize only under circumstances where, and only to the extent that, they are authorized by state and local law. We can call this the principle of legality. Finally, even where certain conduct is authorized by law, state agents must not be granted excessive discretion, for a grant of discretion that is too broad is little better than having no legal authorization at all. We can call this the principle of nondelegation.

        
          Nondiscrimination

          The nondiscrimination principle need not detain us long, for it is so obvious. The framers and ratifiers of the Fourteenth Amendment understood that all people had a natural right to be equally free from the types of bodily restraints and governmental intrusions we think of as “unreasonable searches and seizures.” This means that at the very least, search-and-seizure law must be written and applied equally.1 Even Incorporationist Skeptics accept this much.

          It might be argued that this constraint goes no further than modern Equal Protection Clause doctrine, pursuant to which any policy or practice, not just those touching on searching and seizing activity, that discriminates on a forbidden basis is suspect. But searching and seizing activity is singled out in the Bill of Rights and was likely meant for special treatment by the framers and ratifiers of the Fourteenth Amendment. The fact that this activity is so fraught with the peril of oppressive government conduct means that we should be particularly sensitive to claims of discrimination in this area. Thus, although such claims typically require proof of intentional discrimination, a more synergistic approach to the Fourth and Fourteenth Amendments might mean that we ought not require such proof where there are disparate and unexplained outcomes in search-and-seizure activity.

        
        
          Legality

          The legality principle tracks the central insight of Anthony Amsterdam in his seminal work Perspectives on the Fourth Amendment: “Unless a search or seizure is conducted pursuant to and in conformity with either legislation or police departmental rules and regulations, it is an unreasonable search and seizure prohibited by the fourth amendment.”2 Though Amsterdam was decidedly a non-originalist, there is considerable originalist support for his Page 185 →suggestion, given the postbellum experience with police, sheriffs, militias, and citizen patrols acting lawlessly against Black people and loyal whites. These government agents committed an untold number of criminal and tortious acts. At its most basic level, the requirement of due process of law is a requirement that government officials obey the law. Texan and loyalist George Paschal perhaps had Southern abuses in mind when he wrote of the Fourth Amendment in 1868: “‘SEARCHES AND SEIZURES,’ are always unreasonable when they are without authority of law.”3

          As Amsterdam suggested, administrative guidelines should be considered “law” in the “due process of law” formulation. As a practical matter, legislation can only be so specific in authorizing search-and-seizure activity; administrative rulemaking is required to fill in the details. Where legislation cannot be specific enough to sufficiently narrow police officer discretion, as discussed below, police-issued guidelines are necessary to perform this narrowing function. From the mid-1960s through the 1970s, scholars such as Amsterdam and Kenneth Culp Davis, among others, advocated for a constitutional requirement of police rulemaking in order to limit individual officer discretion.4 Some modern scholars have picked up that baton and run with it.5 If, as I will suggest, they are correct, then a necessary concomitant of constitutionally required rulemaking is a constitutional requirement that executive officials obey those rules.6

          This is not to say, however, that any statutory or regulatory violation related to a search or seizure should be thought to implicate the Fourteenth Amendment. Due process rights are implicated only if the law violation has some causal connection to a deprivation of “life, liberty, or property.” Suppose, for example, a police officer were to violate departmental regulations by having a beer at lunch and then immediately make an otherwise lawful arrest. We would say that the officer violated the law and also that the arrestee was deprived of liberty, but the deprivation of liberty was not without due process because the law violation had no causal relationship to the arrest. If, on the other hand, the officer were able to make the arrest only because she identified the suspect using facial recognition technology that was barred by regulation or statute, then we could say that the arrestee may have been deprived of liberty without due process of law. This is true even though the use of such technology would likely not be considered a “search” under current law.

          To Amsterdam’s edict we should add that police conformity with common-law search and seizure rules also satisfies the legality principle. As discussed in chapter 4, the common law itself is in many ways a democratic institution, whereby time-tested rules enjoying consistent support by multiplePage 186 → generations become part of the landscape of the law, while those that do not are sloughed off. Moreover, although codification of criminal procedure was well underway in 1868, much of the law of search and seizure was still based on common-law principles. Thus, the framers and ratifiers of the Fourteenth Amendment would have understood “due process of law” as incorporating those principles. Whether police violate a democratically enacted statute, a common-law principle, or their own guidelines, “due process of law” is implicated.

          As Amsterdam perceived, due process requires that police act not only “in conformity with” but also “pursuant to” the law. Even if police do not violate some statute, common-law rule, or guideline, their conduct must be authorized by law. The framers and ratifiers of the Fourteenth Amendment would have understood the natural right of freedom from arbitrary governmental intrusions to belong to us unless and until our community has decided that we must sacrifice some aspect of that right in the name of collective security. Where no law, rule, or guideline affirmatively authorizes a type of official conduct implicating the security of persons and property, that conduct has not been vetted by the democratic process. In such cases, the Privileges or Immunities Clause puts a thumb on the scale on the side of individual liberty. Moreover, under the centuries-old meaning of the term “due process of law,” an executive’s acts are beyond the scope of legal authority—ultra vires, as lawyers put it—unless they are affirmatively authorized by law.7 As Davis put it: “A most astounding fact about police policy-making is that much of it is unauthorized by statute or by ordinance, that some of it is directly contrary to statutes or ordinances, and that the strongest argument for legality rests upon legislative inaction in the face of long-continued police practices.”8

          This is not to say, however, that every single investigative tool must specifically be authorized by law before the police can use it. It is simply to say that the police are subject to the same laws as everyone else. Only if they want to go beyond this baseline do they need specific statutory authorization. Thus, if thermal imaging devices are available to all, police may use them unless barred from doing so by law. But because we generally cannot expect there to have been legislative action regarding a technology, technique, or procedure not available to the general public, there must be specific legal authorization for state agents to use it. This is the key insight of the Supreme Court in Kyllo v. United States, discussed in chapter 4, that police need a warrant in order to use intrusive technology that is available only to them, but they need no judicial authorization if the technology is available to the general public.9

          Beyond new technology, we can say more broadly that legal norms governingPage 187 → interactions between private individuals should be the default to which state actors are also bound unless the law gives state agents special dispensation. Take, for example, rules regarding the manner of executing warrants. First, police must generally knock and announce their presence before forcibly entering a premises to execute a warrant.10 Moreover, they generally may execute a warrant only during daylight hours.11 As far as the legality principle is concerned, if state law either specifically allows or condemns no-knock or nocturnal entries, that is the end of the matter (although the nondelegation principle might have something to say about it). But if the relevant state law and guidelines are silent as to how and when warrants can be executed, what are the correct default rules?

          The legality principle suggests that we base the default rules on what an ordinary person can legally do. At first blush, it seems difficult to draw the analogy because ordinary people lack the power to execute warrants. But there are situations where a private person would have the right to enter another person’s premises. In a landlord-tenant relationship, for example, both landlord and tenant have a property interest in the dwelling: the tenant has a right to use and possession for a given term and that interest reverts back to the landlord at the end of the term. The typical lease agreement reflects this arrangement by requiring a tenant to allow a landlord access to a rented dwelling to inspect it, make necessary repairs, or show the dwelling to a prospective tenant. But state law typically requires a landlord to give a tenant advance notice before entering and to enter only during reasonable hours, at least in the absence of an emergency.12 Absent legislation giving the police special dispensation to deviate from conduct we expect from other private individuals, police must act in an analogous fashion. This is not because, as the Supreme Court has held, these were the rules in 1791; it is because police must abide by “due process of law.”

        
        
          Nondelegation

          Legality is a necessary but not a sufficient element of due process when it comes to searches and seizures. A law expressly authorizing police to conduct warrantless searches of any place that they suspect might hold evidence of a crime is hardly consistent with due process of law. Such a law would grant so much discretion to police that it is little different from having no law at all.13 Not only is excessive discretion inconsistent with rule-of-law principles, but it is extremely effective at masking discrimination. As Kim Forde-Mazrui put it: “As the degree of discretion tends toward absolute, the effectiveness of Page 188 →antidiscrimination review tends toward zero.”14 A nondelegation principle, in Ely’s words, “reduce[s] the likelihood that a different set of rules is effectively being applied to the comparatively powerless.”15 The nondelegation principle thus backs up the legality principle as an essential separation-of-powers/rule-of-law aspect of due process. While due process requires the legislature to make the law, this must be true in a factual, not just a formal, sense. When statutes too broadly delegate authority to enforce the law, there comes a point where police have so much discretion as to where to search or what or whom to seize, they are no longer enforcing the law. They are legislating.16

          We know that the framers and ratifiers of the Fourteenth Amendment wanted to target undue delegation to executive officials, given their outrage over the vagrancy laws. The primary defect of these laws was not their substance, for they were race-neutral and had been around, in one form or another, for centuries. The big problem with the vagrancy laws was in the way that they were enforced: predominantly if not exclusively against Black people. This was possible, in part, because of how vaguely the laws were written. But that was not the only problem with such laws, as demonstrated by the other petty offenses for which Black people were disproportionately arrested. Laws against trespassing, petty theft, and other such crimes were written clearly enough. The problem was their breadth: everyone, at one time or another, commits them. This, like the vagueness of the vagrancy statutes, vested police with too much discretion as to whom to arrest.

          The postbellum experience in the South instructs that the main danger of excessive discretion is selective enforcement or, to be precise, under-enforcement. The problem of under-enforcement deserves special attention because it is so easily hidden17 and because “the power to be lenient is the power to discriminate.”18 In the main, we would expect the political process to weed out unpopular laws or curb oppressive enforcement practices. But when criminal laws are either so vague or so broad that they could be enforced against almost anyone, there is a danger that they will not be enforced much against the dominant group. When that is the case, we cannot rely on the political process because those with the political clout to change the laws have no incentive to do so. The result is “unequal justice, for whenever the evidence of an offense is clear, the decisive point in the entire criminal process is usually whether or not an arrest is made.”19

          Yet under-enforcement is inevitable because police cannot possibly arrest all lawbreakers. The level of enforcement thus necessarily becomes a policy decision.20 When that policy decision is made by executive officials, particularly those who are unelected, rather than by a representative democratic Page 189 →institution, it is, as Davis bluntly put it, “an unlawful assumption of power” and a “reject[ion] [of] the central idea of the rule of law.” When that policy is made by an individual officer on the beat, we have the opposite of the rule of law. Again, Davis:

          
            The system is atrociously unsound under which an individual policeman has unguided discretionary power to weigh social values in an individual case and make a final decision as to governmental policy for that case, despite a statute to the contrary, without review by any other authority, without recording the facts he finds, without stating reasons, and without relating one case to another.21

          

          An early Fourteenth Amendment case shows the nondelegation principle at work. In Yick Wo v. Hopkins, a Chinese national in San Francisco challenged a fine he incurred for violating a city ordinance making it an offense for anyone to operate a laundry in any building not made of brick or stone unless he had the permission of the board of supervisors. Yick Wo alleged that over 150 Chinese nationals operating wooden laundries had been denied permission, while permission had been withheld from only one of the “eighty odd” non-Chinese owners of wooden laundries. The Court reversed Yick Wo’s conviction. It acknowledged that the purpose of the ordinance, protecting against fires, was legitimate. However, the Court held that the absolute power vested in the board of supervisors to grant or withhold permission to operate a laundry was inconsistent with due process of law. The ordinances

          
            confer, not a discretion to be exercised upon a consideration of the circumstances of each case, but a naked and arbitrary power to give or withhold consent. [T]he law had conferred upon them authority to withhold their assent, without reason and without responsibility. The power given to them is not confided to their discretion in the legal sense of that term, but is granted to their mere will. It is purely arbitrary, and acknowledges neither guidance nor restraint.

          

          The Court acknowledged that democratically enacted laws must be implemented by some state agent. But rule-of-law principles dictated that

          
            the very idea that one man may be compelled to hold his life, or the means of living, or any material right essential to the enjoyment of Page 190 →life, at the mere will of another, seems to be intolerable in any country where freedom prevails, as being the essence of slavery itself.

          

          A legislative act purporting to delegate that much power to executive agents of the State is inconsistent with “due process of law” because “an ordinance which clothes a single individual with such power hardly falls within the domain of law” at all.22

          Since Yick Wo, the Supreme Court has recognized a constitutional problem with improper delegations only in two cases, both decided in 1935, and only at the federal level. In those cases, the Court declared federal regulations unconstitutional because they were the result of delegations of power to executive agencies without sufficiently narrow legislative guidance.23 This guidance need not be very detailed; the bare minimum requirement is that the legislation provide the executive officer or agency some “intelligible principle” upon which to act.24 The nondelegation doctrine has been essentially moribund since that time, given that the Court has deemed the “intelligible principle” standard to have been satisfied by legislative directives that executive agencies issue regulations “in the public interest”25 and that “set ‘fair and equitable’ prices and ‘just and reasonable’ rates.”26 However, there has been a renewed interest on the Supreme Court in reviving the doctrine.27

          Although this nondelegation doctrine has been justified on separation-of-powers grounds, it could just as easily be characterized as an instantiation of due process principles. “[W]hatever the sources of the doctrine, its application to the States . . . is merely a reflection of . . . fundamental principles of due process.” The Court’s cases suggest “that due process places limits on the manner and extent to which a state legislature may delegate to others powers which the legislature might admittedly exercise itself.”28 A number of scholars have recognized in the nondelegation context the inherent connections between separation-of-powers and due process principles, “two constitutional bases for nondelegation [that] represent[] mutually reinforcing elements of the Constitution’s republican order.”29 For example, Evan Criddle has shown that the Court’s reasoning in its early nondelegation cases, although they are nominally based on separation-of-powers concerns, is nearly indistinguishable from the due process principles enunciated in Yick Wo.30

          In a second prominent area, the Court has utilized the principle of nondelegation to strike down both state and federal laws deemed insufficiently clear. This “void-for-vagueness” doctrine is founded in large part on the notion that unduly vague statutes delegate too much legislative power to police, prosecutors, judges, and juries to decide what a statute forbids or requires.31 Thus, Page 191 →the Court has recognized that there are due process constraints on delegating legislative power to executive officials. And implicit in the nondelegation concerns undergirding the void-for-vagueness doctrine is the danger that excessive discretion is so effective at masking discrimination.32

          The Court has not explicitly connected the problem of undue delegation to constitutional constraints on searches and seizures. As Davis noted, that omission is difficult to understand. He called it “[e]xtremely incongruous” that the nondelegation doctrine coexists “in the same legal system of enormous undelegated power long exercised by the police without legislative guides of any kind.”33 Even the Court’s vagueness cases, which explicitly discuss undue delegation to police as one of the primary rationales of the doctrine, are not Fourth Amendment cases.34

          Academics have filled this gap. Scholars have noted the problem of undue delegation to police since at least the mid-1960s. In Amsterdam’s Perspectives article, he recognized the problem of delegation in his second principle, after what I have been calling the principle of legality: “The legislation or police-made rules must be reasonably particular in setting forth the nature of the searches and seizures and the circumstances under which they should be made.”35 Around the same time, Davis suggested in his masterful monograph Police Discretion that the nondelegation doctrine’s requirement of intelligible principles to guide administrators should apply to “the selective enforcement power of the police.” He and a number of other scholars advocated that, in the absence of meaningful legislative standards, police rulemaking should be required in order to cure the problem of undue delegations. As Davis put it: “Any administrator with unguided discretionary power violates due process if he fails to confine and structure his discretion to the extent required to avoid unnecessary arbitrariness in the choices made.”36

          This “first rulemaking moment largely fizzled by the 1980s,” but more recently scholars have created “a rulemaking renaissance,” producing an impressive body of work reviving the idea that excessive discretion to police should be viewed as type of delegation problem.37 Renan, for example, has contended that as to “metadata collection program[s]”—those that cull data such as cell phone numbers called—“[t]here are powerful . . . arguments for the proposition that only Congress, not an agency, can create [such] a . . . program inside the United States.”38 She also addressed what agencies must themselves do with that delegated authority, suggesting that courts address the Fourth Amendment reasonableness of “programmatic” searches, those not based on individualized suspicion, by looking at whether the executive authority has “engaged in a deliberate and transparent process to conclude Page 192 →that the privacy intrusions are warranted” and whether “there [are] participatory opportunities in place to identify the relevant tradeoffs.”39 Slobogin explicitly invoked the nondelegation doctrine in asserting that, at least as to “panvasive” surveillance, legislatures ought to be required “to provide relatively detailed instructions to the executive branch,” and that, in turn, police departments should be “required to develop, in a transparent fashion, judicially enforceable rules.”40

          As this discussion suggests, the nondelegation principle has two parts. First, it forbids unduly broad delegations from legislatures to law enforcement agencies. Second, it forbids unduly broad delegations from law enforcement agencies to individual officers. Because due process requires that police practices have some basis in the democratic process, such practices are inconsistent with due process if they are authorized only in the most general way by legislation or common-law principles. An “intelligible principle” constraint would likely be enough, particularly if it were applied more robustly than the Court has done. But the ultimate goal of due process in this context is limiting the discretion of the officer in the field. Thus, even where legislation is sufficiently detailed to provide authority for a law enforcement activity, “due process of law” should be understood as requiring that even more detailed police guidelines be promulgated (and, of course, adhered to) in order to limit individual officer discretion.41

          It remains to be seen what that rulemaking process must look like. There is perhaps some minimal constitutional requirement of public participation in the rulemaking process in order to make the finished product worthy of the appellation “law.” Some have called for notice-and-comment rulemaking such as that which takes place pursuant to the Administrative Procedures Act42 and its state-law analogues, though it is sometimes unclear whether its advocates mean to suggest that such a procedure is constitutionally required.43 Perhaps it is enough if the rulemaking process is transparent and those responsible for making the rules are either directly accountable to the voters or at least have to answer to other public officials who themselves are politically accountable.44 However, if, on a political-process theory, democratic policing is going to be largely beyond judicial review, it is extremely important that the communities that are most affected by policing policies have a real say in what those policies are. It is constitutionally unacceptable for the majority to impose burdens on the minority that they are not willing to bear themselves.45

          It is important at this point to recognize the difference between limiting Page 193 →police discretion, which I suggest is constitutionally required, and minimizing police discretion, which is not.46 I do not deny that there are serious administrative and institutional difficulties in determining in a given case how much individual-officer discretion is too much. I cannot pretend that it is easy to draw distinctions to cover all different varieties of police activity between acceptable and unacceptable levels of individual officer discretion. My goal here is to suggest that the Constitution requires that that line be drawn somewhere. If due process of law requires limits on individual-officer discretion, courts cannot shirk their responsibility to try to formulate those limits through the conventional common-law method.

          Not only is such line-drawing possible but the Supreme Court has already shown itself quite adept at drawing lines in this area. For example, in the context of police inventory searches of impounded vehicles, it has held that specific police guidelines to limit police discretion are essential to render a search or seizure constitutional, and it has suggested the extent to which such discretion must be limited. The Court held in South Dakota v. Opperman that such searches are constitutional if conducted “pursuant to standard police procedures.”47 The police department there required “[a] complete ‘inventory report,’” following a “survey of the vehicle’s exterior—windows, fenders, trunk, and hood—apparently for damage, and its interior, to locate ‘valuables’ for storage.” Further, “all impounded vehicles [we]re searched, [and] the search always include[d] the glove compartment.”48 In Colorado v. Bertine, the Court upheld auto inventory search procedures that required officers to open closed containers found in the car.49 And in Florida v. Wells, the Court held unconstitutional an auto inventory search of a closed container found in a car where the relevant policy gave officers complete discretion as to whether to open such a container.50 Justice Harry Blackmun’s separate opinion in that case suggested that a State could adopt a policy of either requiring or forbidding the opening of any containers, or some other blanket policy, such as “requir[ing] the opening of all containers that are not locked, or . . . the opening of all containers over or under a certain size.” What the State could not do is to leave the decision to the “discretion by an individual officer,” perhaps unless such discretion could be “measured against objective, standard criteria.”51 Overall, the automobile inventory cases reflect, perhaps imperfectly, the notion that sufficiently detailed search-and-seizure guidelines that leave little room for individual officer discretion are both necessary and sufficient to satisfy constitutional standards, even if the guidelines are promulgated by the police themselves.52

        
      
      
        Page 194 →Legality and Nondelegation: The Example of Sobriety Checkpoints

        The use of sobriety checkpoints—temporary seizures of motorists on the highways to find intoxicated drivers—can help further explicate the legality and nondelegation principles and the relationship between the two. The Court’s approach to vehicle checkpoints represents a process-based Fourth Amendment in action. As Wasserstrom and Seidman pointed out, by requiring that roadblocks stop all motorists, or at least some fixed proportion of motorists with no discretion on the part of officers to pick and choose, “the cost of law enforcement is more widely distributed, and there is less reason to fear that the governmental decisions to trade off privacy for law enforcement are being made without considering everyone’s interests equally.”53 The Court has taken a mostly hands-off approach to regulating such checkpoints on just these grounds, noting that democratic controls can largely be trusted in this area because “[p]ractical considerations—namely, limited police resources and community hostility to related traffic tieups—seem likely to inhibit any . . . proliferation” of such checkpoints.54

        In Michigan Dep’t of State Police v. Sitz, the Supreme Court upheld sobriety checkpoints for reasons to be discussed more fully in the next chapter. The Court explained that the program there was established by the Michigan Department of State Police, an executive agency, which created an advisory committee composed of representatives of various stakeholders and experts. The advisory committee promulgated guidelines regarding selection of sites for the checkpoints, publicizing the checkpoints, and the operation of the checkpoints themselves. Pursuant to those guidelines, “[a]ll vehicles passing through a checkpoint would be stopped and their drivers briefly examined for signs of intoxication.” Drivers who showed no such signs would be permitted to go on their way, while drivers manifesting signs of intoxication would be diverted for further examination. In upholding the scheme, the Court emphasized that the guidelines “minimize[d] the discretion of the officers on the scene.” It distinguished an earlier case, Prouse v. Delaware, involving random stops by officers on patrol to check for compliance with license and registration requirements, writing that “random stops involved the ‘kind of standardless and unconstrained discretion [which] is the evil the Court has discerned when in previous cases it has insisted that the discretion of the official in the field be circumscribed.’”55

        The Court was correct to emphasize that the guidelines in Sitz, unlike those in Prouse, limited officer discretion. It is also noteworthy that the Page 195 →guidelines were created with community input. However, it does not appear that there was any Michigan legislation authorizing the sobriety checkpoint program in the first place. The only possible authorization came from a Michigan statute providing the officers of the Department of State Police with “all the powers of deputy sheriffs in the execution of the criminal laws of the state and of all laws for the discovery and prevention of crime . . . including laws designed for the protection of the public in the use of the highways of the state.”56 But this grant of law enforcement authority is far too general to sustain a very specific type of seizure such as a sobriety checkpoint program.57 This statute contains no inkling that the people of Michigan have made a determination that the safety and security that comes with highway checkpoints are worth the infringement on liberty, much less a determination about sobriety checkpoints in particular. Thus, the checkpoint in Sitz fails the principle of legality.58

        Some States do authorize sobriety checkpoints by statute. For example, New Hampshire law provides that such a checkpoint can be conducted if a “law enforcement officer or agency petitions the superior court and the court issues an order authorizing the sobriety checkpoint after determining that the sobriety checkpoint is warranted and the proposed method of stopping vehicles satisfies constitutional guarantees.”59 A sobriety checkpoint in New Hampshire, assuming it is authorized by a court, would thus pass the legality principle: the people of the State have decided not only that highway checkpoints are an appropriate way of enforcing the law, but they have specifically authorized sobriety checkpoints.

        Whether a sobriety checkpoint in New Hampshire would pass the nondelegation principle is far more doubtful. By requiring a court order, the legislature has at least not left control of checkpoints in the unfettered hands of the police. However, the direction it has given the police and the courts is virtually nonexistent. The New Hampshire legislation is silent about when, where, and under what circumstances sobriety checkpoints should be conducted, other than that they must be “warranted.” That provides no standard whatsoever and would likely fail a robustly applied “intelligible principle” test. Without further direction, the legislature has essentially left it up to the police and the courts to make policy about the use of sobriety checkpoints, a legislative duty.

        By contrast, Utah’s statute is far more detailed. Like the New Hampshire law, it specifies sobriety checks as one authorized purpose of a checkpoint, though there are others.60 Like New Hampshire’s, Utah’s statute involves judicial oversight. Unlike the New Hampshire law, however, the Utah law Page 196 →provides a checklist of items that must be contained in any plan for a checkpoint before it can be approved. It must be submitted by “a command level officer,” and it must describe:

        
          		(i)	the location of the checkpoint including geographical and topographical information;

          		(ii)	the date, time, and duration of the checkpoint;

          		(iii)	the sequence of traffic to be stopped;

          		(iv)	the purpose of the checkpoint, including the inspection or inquiry to be conducted;

          		(v)	the minimum number of personnel to be employed in operating the checkpoint, including the rank of the officer or officers in charge at the scene;

          		(vi)	the configuration and location of signs, barriers, and other means of informing approaching motorists that they must stop and directing them to the place to stop;

          		(vii)	any advance notice to the public at large of the establishment of the checkpoint; and

          		(viii)	the instructions to be given to the enforcement officers operating the checkpoint.61

        

        In addition, the magistrate may approve any given checkpoint only after she determines that the plan appropriately

        
          
            		(i)	minimizes the length of time the motorist will be delayed;

            		(ii)	minimizes the intrusion of the inspection or inquiry;

            		(iii)	minimizes the fear and anxiety the motorist will experience;

            		(iv)	minimizes the degree of discretion to be exercised by the individual enforcement officers operating the checkpoint; and

            		(v)	maximizes the safety of the motorist and the enforcement officers.62

          

        

        This is a vast improvement over the New Hampshire statute. It includes the policy goals that the Utah legislature has determined are important, such as minimizing the intrusion on the individual to the extent possible. It also requires the police to think about and decide in advance certain basic characteristics of the seizure—where, when, how, and for how long. Of course, it does leave some discretion to police departments. But it would be unrealistic to demand legislation that specifies, for example, that checkpoints can take place only on certain days, at certain times, on certain highways, or that every Page 197 →third car be stopped, or that each stop take no longer than forty-five seconds.

        Notice that discretion that is acceptable for legislatures to grant to police agencies would be unacceptable if granted to individual officers. Thus, the Utah legislation’s edict that a checkpoint plan must include “the sequence of traffic to be stopped” is sufficient guidance for police agencies in promulgating guidelines to carry out that requirement. But police guidelines that allowed individual officers to determine for themselves “the sequence of traffic to be stopped” would leave them with free rein to stop every car, or every third or tenth car. Such a rule would fail the nondelegation principle. This highlights the two aspects of nondelegation: legislation must require that police agencies limit individual officer discretion in some way, and police agencies must actually limit that discretion. And the legality principle requires that officers abide by those limits.

        Granted, courts must be sensitive to the prospect of “process failure” in the creation of regimes such as checkpoint programs. For example, police agencies must have discretion not only to determine how such checkpoints are conducted but where. They will obviously be inclined to set up checkpoints in places where they are needed, such as main arteries with numerous taverns. But if the process-based justification for the general constitutionality of such checkpoints is that they ideally spread the cost of order and security to the entire citizenry, that justification falters if checkpoints are placed only in the “bad” parts of town.63 In that case, we run the risk that wealthier, whiter citizens, who tend to have disproportionate political power, are internalizing the benefits and externalizing the costs of safer roads. On the other hand, those living in areas with a high incidence of drunk drivers might welcome the police attention. Courts must therefore scrutinize such decisions to ensure that they are being made by public officials who are politically accountable, not just to the public at large, but to the specific community affected.64

      
      
        “Reverse Incorporation”

        One loose end needs tying up. Is the federal government, like the States, bound by the nondiscrimination, legality, and nondelegation principles? A textualist approach suggests not. After all, the operative language of section 1 of the Fourteenth Amendment begins: “No State shall . . .” By contrast, the Fifteenth Amendment, adopted only two years later, provides: “The right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race, color, or previous condition of servitude.” It would have been fairly easy to similarly bind the federal government explicitly Page 198 →in the Fourteenth Amendment. That it is not so bound suggests that section 1 was not understood as applying to the federal government.65

        Even if this textual argument is correct, I have suggested that the Fourth Amendment, as originally understood, required federal officials to abide by state law when searching and seizing. If the States are now bound by the nondiscrimination, legality, and nondelegation principles by virtue of the Fourteenth Amendment, and if federal officials must abide by state law in searching and seizing, then federal officials, by the transitive property, are bound by these three principles. This is akin to the concept of “reverse incorporation,” by which the federal government is said to be bound by equal protection principles even though the Equal Protection Clause textually applies only to the States. The reasoning behind that doctrine is that the Due Process Clause of the Fifth Amendment incorporates the Fourteenth Amendment’s Equal Protection Clause to apply to the federal government as well. The U.S. Supreme Court reflected this idea in Bolling v. Sharpe, a companion case to Brown v. Board of Education, declaring segregation in schools in the District of Columbia to be unconstitutional. Because it was not dealing with a State, the Court could not rely on the Equal Protection Clause as it did in Brown. But the Court wrote that the concepts of due process and equal protection overlapped, so that “discrimination may be so unjustifiable as to be violative of due process.” The Court declared: “In view of our decision [in Brown] that the Constitution prohibits the states from maintaining racially segregated public schools, it would be unthinkable that the same Constitution would impose a lesser duty on the Federal Government.”66

        John Hart Ely famously called the concept of “reverse incorporation” “gibberish both syntactically and historically.”67 After all, how could a provision enacted in 1791 “incorporate” a provision enacted seventy-seven years later? And Bolling’s dictum that it is “unthinkable” to permit segregation in the District of Columbia but forbid it in the States is pretty weak sauce—where, one might ask, is the Constitution’s “Unthinkability Clause?” But Ely defended the result in Bolling on other grounds. He opined that the Ninth Amendment does the trick by preserving some federal constitutional rights unnamed in the document, and that this includes a right to equal treatment akin to that which is required by the States.68 Our discussion of the Fourth Amendment suggests a similar account. If that Amendment requires the federal government to abide by state law, then changes in state law will apply to federal officials as well. Irrespective of whether those changes come about from legislative alteration or constitutional mandate, they are still changes Page 199 →that bind state officials and, by dint of the Fourth Amendment, federal officials as well.

        Some commentators get to much the same destination through an alternate route: by claiming that the Fourteenth Amendment itself changed the Fourth, even as it applies to the federal government.69 Kurt Lash has made the broader point that adoption of the Fourteenth Amendment altered the Bill of Rights as a whole: “[T]he passage of the Fourteenth Amendment amounts to a second adoption of the Bill of Rights. That being the case, the privileges and immunities that bind the federal government are the same privileges or immunities that bind the States.”70 I would suggest that it is more accurate to say that the Fourteenth Amendment binds the federal government in the same ways it binds the States, over and above the ways in which the Fourth Amendment continues to constrain it. The federalism-based constraints placed on the federal government in 1791 have never been lifted.71

        Despite these quibbles, all agree that the federal government is, for all intents and purposes, bound by the Fourteenth to at least the same extent that the States are. Thus, we are left with two fairly easily stated rules regarding searches and seizures: state officials must follow state law, with the nondiscrimination and nondelegation principles as corollaries; and federal officials must follow both state and federal law, again with the nondiscrimination and nondelegation corollaries. This means that the Fourth Amendment binds the federal government more strictly than the Fourteenth constrains the States; while the States are free to regulate searches and seizures so long as they abide by the three principles embodied in the Fourteenth Amendment, the feds are bound not only by those principles but also by any other limitations that the States impose on themselves.

      
      
        Conclusion

        This way of thinking about the “incorporated” Fourth Amendment distills the essence of the Amendment—freedom from unbounded executive discretion to conduct searches and seizures—while preserving federalism by subjecting that discretion to local democratic controls. Instead of imposing a uniform and highly complex web of common-law search-and-seizure rules on the States, which would be exactly the sort of incursion on federalism that mainstream Reconstruction-era Republicans wanted to avoid, the incorporated Fourth Amendment relies primarily on the democratic process to formulate those rules. The original understanding of the Fourteenth Amendment, with Page 200 →its emphasis on local, democratic controls of executive discretion, bounded by equality and rule-of-law principles, dovetails with the more modern idea of “democratic policing.” The final two chapters test modern Fourth Amendment doctrine—which has alternated between judicial micromanagement and judicial abdication—against a model of the Fourteenth Amendment that emphasizes local democratic controls on police discretion.

      
    
  
    
      
        Page 201 →Ten
        Rethinking Constitutional Constraints on Searches and Seizures

      
      Scholars have long criticized the state of Fourth Amendment jurisprudence. At least part of the problem is the Supreme Court’s focus on the wrong amendment.1 Most policing takes place at the state and local levels: state officers enforcing bread-and-butter criminal law, from murder down to spitting on the sidewalk. Even much of the criminal activity that ends up being prosecuted in federal court is initially investigated by state agents, as when police stop a motorist for a traffic infraction resulting in the discovery of drugs or guns whose possession is forbidden by federal law. The appropriate lodestar in these cases is the Fourteenth Amendment’s proscription against discrimination, lawlessness, and undue discretion, inspired by the immediate post–Civil War experience: official state violence against Black people, loyal whites, and Northerners; and law enforcement’s nearly unbounded discretion to enforce vagrancy and other laws predominantly against the formerly enslaved. Yet our cases are replete with references to the concerns of a much earlier generation—general warrants, writs of assistance, and the common law of search and seizure as of 17912—and hand-wringing over whether there was even a “search”3 or “seizure”4 rather than asking where there was a deprivation of “life, liberty, or property without due process of law.”

      This chapter rethinks conventional Fourth Amendment doctrine with a greater emphasis on the concerns of 1868 than those of 1791. Of course, the overarching goal in both time periods was limiting police officer discretion.5 But, as we have seen, that goal was sought in different ways by the founding-era Anti-Federalists and the Reconstruction-era Republicans, the former by tying federal authority to state law and the latter by requiring that state officials obey their own law.

      Page 202 →The Court has done neither of these things. Instead, it has sought to limit officer discretion through the warrant-preference rule, that police should generally obtain a warrant when possible in order to render a search or seizure reasonable. In so doing, the Court has recognized that the key to limiting executive discretion is to subject their actions to oversight by a different branch of government, in this case the judiciary. But the Court has mistakenly posited the warrant-preference rule as the primary method of controlling police officer discretion. The key insight of both the Anti-Federalists and the Republicans was that executive officer discretion should be subjected to local, democratic controls. They knew that discretion is best curbed by spreading decisions across multiple institutions. The Court has largely overlooked the most obvious institutional roles in our democracy for controlling police discretion: legislators and administrators. As Barry Friedman wrote: “Rather than cluttering up policing with a lot of ill-considered constitutional rules, courts should force democratic deliberation and legislative action.”6

      This chapter starts by looking at what the Court has gotten right: using the warrant-preference rule as a device to limit police officer discretion. It then looks at the Court’s “special needs” cases, which show that warrants are not the only way to limit individual-officer discretion. Instead, in these cases, the Court has recognized a role for legislative and administrative controls. In this chapter, I argue that the Court has gotten things backwards and that there is nothing “special” about the special needs cases: legislative and administrative controls should in fact be viewed as the default method of controlling individual-officer discretion, with the probable cause and warrant regime serving as a necessary backup when legislative and administrative controls are infeasible. This chapter then shows how reliance on such controls in the context of searches and seizures that are ancillary to the law enforcement function—for example, searches incident to arrest—would serve the overriding goal of limiting officer discretion. Finally, this chapter discusses how federal searches should be treated differently than state searches, given that the former must not only adhere to the three principles derived from the Fourteenth Amendment but must also be consistent with state law.

      
        The Warrant-Preference Rule as a Device to Limit Police Officer Discretion

        As discussed in chapter 1, the warrant-preference rule emerged in the Court’s Fourth Amendment jurisprudence in the twentieth century as the primary method of controlling individual-officer discretion. The rule is simply stated: Page 203 →“[T]he police must, whenever practicable, obtain advance judicial approval of searches and seizures through the warrant procedure.”7 The classic statement of the rule’s rationale is still Justice Robert H. Jackson’s from 1948:

        
          The point of the Fourth Amendment . . . is not that it denies law enforcement the support of the usual inferences which reasonable [people] draw from evidence. Its protection consists in requiring that those inferences be drawn by a neutral and detached magistrate instead of being judged by the officer engaged in the often competitive enterprise of ferreting out crime.8

        

        Arguably, a strict warrant-preference rule is inconsistent with what I have called the principle of legality. That is, suppose a state legislature were to pass a statute permitting police officers to search and seize without warrants, and even without probable cause. Based only on the legality principle, so long as that decision is reached through the democratic process, any police activity conducted pursuant to law satisfies the requirement of due process of law.

        However, a scheme of completely warrantless and suspicionless searches would be inconsistent with the nondelegation principle. While white, middle-class legislators and their constituents would be equally subject to such searches as a formal matter, the real-world experience of 1866 tells us otherwise. Remember that John Hart Ely identified outsized executive discretion as a species of process failure. The requirement of probable cause performs a singling-out function, significantly limiting police officer discretion by distinguishing the few cases where there are good grounds to believe a person has committed a crime from the many cases where there are not. A probable cause threshold, it could be argued, approximates what would be demanded by the majority if they were truly subject to governmental intrusions on the same basis as the minority: high enough to block capricious interferences with liberty but low enough to guarantee sufficient security from unlawful behavior.9

        But would legislatively decreed warrantless searches and seizures based on probable cause be consistent with nondelegation? A state statute could, for example, permit warrantless entry into a home to make an arrest so long as the police have probable cause, as was the case in Payton v. New York. Incorrect judgments on the part of the police as to whether they had probable cause could be addressed through ex post civil judgments by a jury, just as at the founding. This, recall, is essentially the argument of adherents of the Reasonableness Model of the Fourth Amendment. Yet the Payton Court rejected Page 204 →that argument and held that a warrant was generally required for a forcible, in-home arrest.10

        The history behind the Fourteenth Amendment militates toward a warrant-preference rule absent more specific legislative authorization and suggests that Payton was decided correctly. The problem with the view of Reasonableness Model adherents such as the Payton dissenters is that it is anchored in 1791. By 1868, the premise that juries were sufficient to keep executive officials in line had weakened considerably. The juries extolled by the Anti-Federalists, and by today’s Reasonableness Model enthusiasts, were local juries deciding the fates of federal officials. But now we are talking about local juries deciding the fates of local officials, and there was every reason in 1868 to be skeptical of that process. Much of the testimony taken by the Joint Congressional Committee on Reconstruction, and many other reports coming in from the South, concerned the inability of Black people and loyal whites to get justice from Southern juries. The questioning by the members of the Joint Committee reveals a deep cynicism over the entire concept of the jury trial, with casual comments about “packing” juries as the only way to achieve some measure of justice.11 However sanguine the Anti-Federalists were about the benefits of jury trials, the Reconstruction-era Republicans were far too skeptical to rely on juries to keep Black Southerners and loyalists safe.

        The preference for warrants helps further the nondelegation principle by bringing in another branch of government to provide an ex ante judicial confirmation of the executive officer’s initial determination that probable cause exists.12 While the probable cause standard might be sufficient to perform a singling-out function, the facts arguably giving rise to probable cause are often ambiguous enough to warrant a second look by a judicial officer.13 Here, the traditional judicial function comes into play: applying the general rules set down by legislation and common law to concrete factual allegations to determine whether a law violation has probably occurred. Because violations of criminal law are intensely fact specific, it is precisely this type of situation that legislation cannot cover with sufficient particularity to give guidance to executive officials. Thus, judicial engagement through the warrant process must take the place of legislation in order to satisfy separation-of-powers and rule-of-law constraints.

        True, the Reconstruction-era Republicans had almost as little faith in Southern magistrates as they had in Southern juries. However, liberty is best protected by diffusing power; a system that involves police, juries, and judges will be better than one that cuts judges out of the equation.14 This was far Page 205 →from a perfect system in 1868, but it was the best the Republicans could hope for given the realities of the time and the Republicans’ twin aims of protecting individual freedom while adhering to basic principles of federalism.

        On this view, current doctrine is insufficient in at least one respect. Warrants are generally required for searches and in-home arrests but not for arrests outside the home. The Court permitted warrantless felony arrests in public in United States v. Watson, relying primarily on the long pedigree of the common-law rule permitting public arrests without a warrant if based on probable cause.15 If, as I have suggested, the touchstone is not the specific rule on arrests in 1791 or even 1868, but on the Reconstruction-era Republicans’ mistrust of individual-officer discretion, arrests should be treated like searches, whether they occur inside or outside the home.

        Warrantless arrests would still be permitted in the many cases where police witness a crime and the offender must be apprehended quickly. Likewise, the exigency exception to the warrant requirement also makes sense. If we require police to act pursuant to warrants or detailed statutory or administrative guidelines in the run of cases, we need the exigency exception to account for cases where those sources of constraint are unavailable. Typically, this will occur where the officer is acting pursuant only to a broad mandate to enforce the law, maintain order, or provide for public safety, and there is no opportunity to consult a member of the judiciary.

      
      
        Lessons from the “Special Needs” Cases: Legislative and Administrative Controls on Officer Discretion

        Recognition that there are times where getting a warrant would be impracticable because of the exigencies of the field has, in turn, led the Court to cobble together a number of areas in which the State acts where the probable cause and warrant requirements simply do not fit. In these cases, individual-officer discretion can be curbed through precise statutory and administrative guidelines. These cases demonstrate the Court’s instinct that searches and seizures conducted pursuant to schemes that sufficiently limit individual-officer discretion do not offend the Constitution, even where there is no warrant or even probable cause. The Court has treated these areas almost as constitutional oddities. A warrant backed by probable cause is seen as the default,16 and the Court permits a detailed statutory or administrative scheme to act as a substitute only in a set of seemingly isolated areas grouped together for categorization purposes only as “special needs” cases: health and safety inspections of homes and commercial buildings,17 roadway checkpoints (discussedPage 206 → in chapter 9),18 drug-testing regimes for public-school students, hospital patients, and government employees,19 other searches of students and government employees,20 searches at the international border (or the functional equivalent, such as an airport receiving international flights),21 searches of parolees and probationers,22 inventorying of personal items of arrestees and items found in impounded automobiles (also discussed in chapter 9),23 and other administrative steps for securing and identifying those detained in jails.24 These are unlike cases where police are reactively investigating ordinary crime or are acting in the face of an exigency. In those kinds of cases, the facts facing police are so variegated that detailed rules governing them are all but impossible and police must be authorized to exercise their own discretion or, when possible, seek specific authorization from a judge who has been informed of and can make a judgment about the “special facts” and whether they provide sufficient cause to deprive someone of liberty.25

        While the Court’s emphasis on democratic controls of officer discretion in the “special needs” cases is well taken, it has things backwards. The real Fourth Amendment default rule should be the requirement of democratic controls over search-and-seizure regimes: legislative controls specific enough either to directly control police officer discretion or to at least guide administrators in promulgating their own rules, which themselves are specific enough to cabin individual officer discretion. That is to say, the Court’s “special needs” doctrine mistakenly treats the warrant and probable cause requirements as the default, and a deviation from those requirements as “exceptional.”26 But it is not that a detailed statutory or administrative scheme can stand in for a warrant backed by probable cause when individualized suspicion is irrelevant; it is that a warrant backed by probable cause can stand in for a detailed statutory or administrative scheme when such a scheme is impossible.27

        The confusion began with Camara v. Municipal Court28 and See v. City of Seattle,29 where the Court held that state health and safety inspections of dwellings and commercial premises conducted pursuant to a statutory scheme must be supported by probable cause and a warrant. However, the Court reinterpreted “probable cause” to mean, not individualized suspicion of wrongdoing, but rather satisfaction of “reasonable legislative or administrative standards for conducting an area inspection . . . with respect to a particular [building].” These standards could be “based upon the passage of time, the nature of the building . . . or the condition of the entire area.”30 Thus, an “administrative search” requires an “administrative warrant.”

        This is nonsense. Given that the impetus for the Fourth Amendment’s Warrant Clause was an abhorrence of general warrants, the framers and Page 207 →ratifiers of that provision would have been aghast if “probable cause” were defined in such a way as to permit what amount to general warrants to search entire areas based on nothing more than the nature of the area and the buildings it contains. Faced with the conflict between the Fourth Amendment’s textual imperative that “no warrant shall issue but upon probable cause,” on the one hand, and the need for state and local health and safety inspections even without individualized evidence of dangerous conditions in a specific building, on the other, the Court redefined “probable cause” into oblivion.31

        The better approach would be to acknowledge that, because these cases involved inspections by States, the “no warrant” language of the Fourth Amendment is wholly inapplicable. Instead, the inspection schemes are governed by the due process principles of the Fourteenth Amendment. Since both schemes were authorized by legislation, the legality principle was easily satisfied. The problem was with nondelegation. The city Housing Code in Camara allowed inspectors “‘to enter, at reasonable times, any building, structure, or premises,’” “‘so far as may be necessary for the performance of their duties.’”32 The city fire code in See similarly permitted the fire chief to “‘enter all buildings and premises . . . as often as may be necessary.’”33 The Court appropriately recognized that it was critical that “the decision to enter and inspect . . . not be the product of the unreviewed discretion of the enforcement officer in the field.”34 However, the Court’s solution—to require administrative warrants on a case-by-case basis—is only one possibility. More detailed statutory or administrative guidelines instructing inspectors as to how often and according to what criteria to enter, created by an entity more politically accountable than a magistrate, would be even better.

        One potential problem with this view is that regulatory search or seizure regimes are typically not so general that they apply to the populace at large but instead apply only to some subpopulation.35 For example, certain business may be more highly regulated than others. However, as long as the affected sub-group is (1) not the target of irrational discrimination and (2) has a legitimate opportunity to participate in the political process, it should not bother us that a particular search or seizure regime is limited to that sub-group.36 Certainly, alcohol distributors cannot complain that they somehow have less access to the political process than, say, hoteliers.

        The drug-testing cases present this “sub-population problem” in stark relief. The Supreme Court’s cases have dealt with drug-testing of Treasury Department employees, railroad workers, political candidates, pregnant women, and high-schoolers.37 But for the last two, it would be difficult to say that the drug-testing regime was the result of process failure. And high Page 208 →school children, though they obviously have no official say in local politics, have always been thought adequately represented by their parents.38 On the other hand, even if the drug-testing of pregnant women in Ferguson v. City of Charleston had been legislatively authorized, it still arguably ought to have been struck down on the ground that it was motivated by irrational prejudice against a constitutionally protected class, especially given that it was obviously aimed at a particular sub-group of pregnant women: poor pregnant women of color.39

        Another potential objection to a representation-reinforcing approach to constitutional constraints on searches and seizures is the fact that law enforcement interests tend to be very organized, highly motivated, and well funded in the legislative arena.40 This arguably makes problematic the suggestion that legislatures should be able to create special statutory exemptions for police, for example, to use certain technologies unavailable to the general public or to have more flexibility in using deadly force in law enforcement than private citizens can in self-defense (both discussed more fully in the next chapter). This is a genuine concern. However, political-process theory assumes that some groups will have greater access to the political process than others, and courts should not step in unless a group finds itself “in a state of persistent inability to protect” itself in the political process “from pervasive forms of discriminatory treatment.”41 This is obviously a controversial proposition and it is generally eschewed by those who reject Ely’s process-based interpretation of the Constitution, particularly those who focus on the distorting effects of interest groups. But a general defense of Ely’s political-process theory, and a corresponding critique of interest-group theory, would take us too far afield. Suffice it say in that regard that, as I argued in chapter 8, Ely’s views provide a particularly attractive way of thinking about the original understanding of the Fourteenth Amendment.

        Moreover, it is not obvious that the political power of law enforcement will always win the day. Privacy interests may well be strong enough that nongovernmental organizations that favor greater restrictions on policing can at least come close to matching that power. A bevy of nonprofit organizations have sprung up to advocate for enhanced privacy protections, particularly when it comes to electronic surveillance: not just the usual suspects (the American Civil Liberties Union, National Association of Criminal Defense Lawyers, and Public Citizen, for example) but bipartisan, nonpartisan, and conservative groups such as Americans for Prosperity, the Due Process Institute, the Electronic Frontier Foundation, FreedomWorks, the Project for Privacy & Surveillance Accountability, and Restore the Fourth.

        Page 209 →Beyond these potential pitfalls of the approach advocated here, there is what one might call the “1984 problem.” Suppose a polity, through a fully functioning democratic process, were to decree that all homes be searched once a year (or month, or week), top to bottom, for evidence of nefarious activities. Or suppose the polity were to decide democratically that all homes will be equipped with sufficient apparatus to provide surveillance on a 24/7, 360-degree basis, so that members of the polity are always under the watchful eye of Big Brother. These schemes would pass all three of our principles: they would be legally authorized and nondiscriminatory, and would leave no individual-officer discretion.

        Ely wrote that “[i]t is an entirely legitimate response” to such “hypothesizing [of] absurdities” to observe that such a law “couldn’t pass and [to] refuse to play any further.” He continued, however, closing his book with these words: “[I]t can only deform our constitutional jurisprudence to tailor it to laws that couldn’t be enacted, since constitutional law appropriately exists for those situations where representative government cannot be trusted, not those where we know it can.”42 My answer is the same. If such a polity were to exist that sacrifices so much liberty and privacy for additional security and order, its denizens would be free to make that choice. But it is worth asking whether we have ever met anyone who would want to live in such a place. Even those most inclined toward authoritarianism generally take a “privacy for me but not for thee” attitude, one sharply at odds with representation-reinforcement. This should give us some confidence that such a polity will never exist in this country.

      
      
        Making the “Special Needs” Cases Less Special: Three Errors in the Doctrine

        The “special needs” cases, spawned by Camara and See, essentially provide a blueprint for what much of Fourth Amendment law should look like. But, as noted, the reasoning in those cases is backwards, viewing them as exceptions to a supposed default requirement of a (real) warrant based on (real) probable cause. Instead, they are simply situations where operation of the real default constitutional rule—specific legislative and administrative controls to limit officer discretion—is possible. Although the results in Camara and See are essentially sound, the Court’s faulty reasoning in these cases has skewed the “special needs” doctrine in three separate ways.

        
          Page 210 →Ordinary Crime Control vs. “Special Needs”

          First, the Court has forbidden searches and seizures conducted for ordinary crime control purposes even if they are conducted pursuant to sufficiently detailed guidelines. For example, in City of Indianapolis v. Edmond, the city set up a checkpoint not unlike the sobriety checkpoints discussed in chapter 9: cars were stopped and officers approached the motorists pursuant to written guidelines that strictly cabined individual-officer discretion. But in Edmond, the police were seeking not drunk drivers but motorists possessing illegal narcotics. To the Court, the purpose of the checkpoint made all the difference. The Court held that the Fourth Amendment is violated by “a checkpoint program whose primary purpose [i]s to detect evidence of ordinary criminal wrongdoing.”43

          The distinction the Court drew in Edmond between ordinary crime-fighting and community caretaking is deeply problematic.44 First, from the perspective of the motorist, the distinction is silly.45 When I am stopped at a checkpoint, my experience of that seizure is exactly the same whether the police are checking for drugs or impaired driving. Second, the distinction is “razor thin.”46 When police are looking for a dangerous condition or behavior that could harm the public, the condition or behavior is very often criminal. In looking to ensure public safety by detecting drunk drivers, police are simultaneously and necessarily looking for lawbreakers.47 Third, the Court’s holding is incredibly difficult to apply, not only because of the lack of daylight in many cases between public safety and crime control, but also because it may be hard to identify a checkpoint’s primary purpose. If the checkpoint has two purposes, what makes one or the other “primary?” What if both purposes are motivating the police conduct? Should we really treat differently a checkpoint whose primary purpose is highway safety with an ancillary purpose of catching lawbreakers from a checkpoint whose primary and ancillary purposes are the reverse?48 This arbitrary distinction led the Court in Maryland v. King to stretch and strain to characterize DNA collection from arrestees pursuant to a highly detailed statutory scheme that left virtually no discretion in the hands of the police as a “way to process and identify” the arrestee and not as a way of solving past crimes, which it obviously was.49 This characterization, Justice Antonin Scalia wryly observed in dissent, “taxes the credulity of the credulous.”50

          But the central flaw in Edmond is that the distinction between crime-fighting and community caretaking is nowhere to be found in the original understanding of either the Fourth or the Fourteenth Amendment.51 The Page 211 →primary targets of the Fourth Amendment were federal customs and revenue collectors. But having uncustomed goods or unaccounted-for revenue is not necessarily a criminal act. At the least, the connection between having possession of uncustomed goods and being a smuggler subject to criminal punishment is about the same as the connection between being a road hazard due to intoxicated driving and being criminally liable as a drunk driver.52 Likewise, the framers and ratifiers of the Fourteenth Amendment did not seem to care whether citizen patrols and militias checking Black persons for passes were enforcing criminal laws, and they deplored the ransacking of freedmen’s homes regardless of whether the purpose was to prosecute the freedmen for unlawfully possessing guns, to seize the guns without a prosecution, or just for the hell of it.

          Several scholars have tried to better explain through different verbal formulae the distinction between proactive searches and seizures that are part of a regulatory scheme covering groups of individuals not suspected of wrongdoing, and those conducted reactively, based on one-off events that might create individualized suspicion of wrongdoing or suggest the presence of an exigency. Barry Friedman and Cynthia Stein called these, respectively, “suspicion-less” and “suspicion-based” searches. Daphna Renan distinguished between “programmatic” and “transactional” searches and seizures. For Chris Slobogin, searches were either “panvasive” or “suspicion-based.” Scott Sundby divided intrusions into the “initiatory” and the “responsive.”53

          These attempts get much closer to the distinction the Court should be making, which is not between ordinary crime-fighting and community caretaking, but between those situations where a detailed statutory or administrative scheme is possible and those where it is not. Such a scheme, if it sufficiently cabins individual-officer discretion, should be permissible even its goal is ordinary crime-fighting. By the same token, even a detailed administrative scheme conducted for a non-crime-fighting purpose, and which limits individual-officer discretion, should not pass muster if no democratic, politically accountable institution has authorized it. That was the real problem with Edmond; the checkpoint was the brainchild of the police, not the legislature.54

        
        
          The Superfluous “Reasonableness” Test

          The second problem with the “special needs” jurisprudence is that the Court has required even those regulatory search-and-seizure schemes that can be characterized as “special needs” to pass an additional hurdle of “reasonableness.” The Camara Court wrote that “there can be no ready test for determiningPage 212 → reasonableness other than by balancing the need to search against the invasion which the search entails.”55 The Court typically invokes the three-part test first enunciated in Brown v. Texas, requiring courts to balance “[1] the gravity of the public concerns served by the [search or] seizure, [2] the degree to which the [search or] seizure advances the public interest, and [3] the severity of the interference with individual liberty.”56

          But these factors, especially the first two, are paradigmatic considerations for politically accountable legislators and administrators, not judges insulated from the political process. As Slobogin put it, “the inquiry into the strength of the government’s objectives sends judges into a morass,” while “assessment[] of whether suspicion-based searches and seizures or some other ‘less restrictive’ alternative can achieve the government’s goal . . . presents even more of a quandary . . . because it requires evaluation of variables that courts are ill-equipped to assess.”57 Observe that if a search or seizure is authorized by a warrant issued by a magistrate after a finding of probable cause, there is typically no additional requirement of “reasonableness.”58 So too, as long as a detailed statutory or administrative scheme sufficiently limits individual-officer discretion and is the product of a functioning democratic process, the inquiry should generally be at an end.

          Fortunately, the Court tends to apply these factors in a way that is highly deferential to the government.59 In only one case, Chandler v. Miller,60 mentioned in the Introduction, has the Court deemed a true special needs search or seizure to fail this three-part test. In Michigan Dept. of State Police v. Sitz, the Court offered a process-oriented rationale for this deference, at least as to the second factor, the effectiveness of the search or seizure. This part of the test, the Sitz Court wrote, is “not meant to transfer from politically accountable officials to the courts the decision as to which among reasonable alternative law enforcement techniques should be employed to deal with a serious public danger.”61 This deferential, process-oriented approach has been compared to the “rational basis” test that the Court uses to determine whether ordinary legislation violates the Fourteenth Amendment’s Due Process or Equal Protection Clauses.62 This is fitting given that in state cases it is the Fourteenth Amendment, not the Fourth, that actually applies. Although I suggest that a search or seizure that is conducted according to specific statutory or administrative guidelines that tightly cabin executive officer discretion ought not to be subject to any additional constraint, evaluating such a search or seizure using a standard that has essentially devolved into a rational-basis test is at least consistent with other areas where the Fourteenth Amendment applies.

        
        
          Page 213 →Special Treatment for “Closely Regulated” Businesses

          The third problem with the “special needs” doctrine is that the Court has distinguished “closely regulated” businesses from others. Because some enterprises have “‘a history of government oversight’” occasioned by “‘pervasive[] and regular[] regulation,” they are deemed “closely regulated” businesses, and administrative searches can occur even without an administrative warrant.63 The Court has applied this doctrine to auto junkyards, coal mines, gun dealers, and purveyors of alcohol,64 but has declined to apply it to hotels and other ordinary businesses.65 But if the true touchstone of the Fourteenth Amendment is the control of officer discretion, why is there one rule for a few “closely regulated” businesses and one for all the others? The better question to ask is not whether an industry is regularly and pervasively regulated in general, but whether the statutory or administrative search-and-seizure regime itself is “sufficiently comprehensive and defined” to tightly control officer discretion.

          A dichotomy between administrative schemes detailed enough to constrain executive discretion without judicial supervision and those that are authorized by statute but not sufficiently detailed makes some sense. But the “closely regulated business” label should be used to describe the level of reticulation of a particular State’s search-and-seizure regime for a particular industry: if the State provides a detailed enough statutory or administrative scheme for searches and seizures within a particular industry, that industry is “closely regulated,” meaning that judicial superintendence is not required; if the industry is regulated by a search-and-seizure regime that leaves too much individual-officer discretion, then judicial superintendence is required. This leaves the people, not the courts, in charge of whether a given business will fall into the “closely regulated” category.66 That is to say, the question is not whether a particular business is, in general, closely regulated, but whether the business is subject to sufficient statutory and administrative controls in a particular State to justify dispensing with judicial oversight.

        
      
      
        Intrusions Ancillary to the Law Enforcement Function: The Example of Searches Incident to Arrest

        The lesson of the “special needs” cases, that sufficiently specific legislative and administrative guidelines render suspicion-based warrants unnecessary, can be applied to ordinary policing activities. Among the most vexing of areas are those that straddle the line between suspicion-based searches Page 214 →and seizures and those that are suspicionless. I am speaking of searches and seizures that are ancillary to the police crime-fighting function, those that are themselves not motivated by suspicion of wrongdoing but which take place as an adjunct to a suspicion-based search or arrest. I will discuss in some detail the search-incident-to-lawful-arrest, or SILA, rule, which permits police when making an arrest to search the person of the arrestee and her surrounding area. But the law governing these ancillary intrusions also includes the “protective sweep” doctrine, which permits police when making an in-home arrest to look in rooms beyond where the arrest takes place in order to protect themselves from a potential attack;67 the rule of Michigan v. Summers, which allows police conducting a search of a premises to detain persons found there;68 and rules permitting police to require drivers and their passengers to exit their automobiles during routine traffic stops.69 In each area, the Court has posited a false choice between judicial micromanagement and judicial abdication, demonstrating the Court’s blind spot when it comes to the place of democratic controls on policing that are at the heart of the Fourteenth Amendment.

        Each of these doctrines addresses conduct that is ancillary to an often-repeated and easily defined rubric of police activity. And each is essentially exigency-based because each permits police to act in the face of potential dangers to their safety, destruction of evidence, or some other operational necessity. In each area, conventional Fourth Amendment doctrine, which posits probable-cause-based warrants as the default and officer discretion in the face of exigency as the principal exception, left the Court with two options. First, it could require a showing of exigency on a case-by-case basis as a way of demonstrating that obtaining a warrant in a particular case was impracticable. Or, because each area is an easily identifiable rubric of police activity, it could dispense with any need to show exigency, so that as long as the police activity fell within a particular rubric, police were given virtually unbounded discretion to make the associated intrusion. Essentially, the Court saw its choice as one between after-the-fact judicial superintendence to make certain that an exigency existed or wide-open police discretion. In almost every instance, the Court has taken the latter approach. But this is a false choice. The Court has failed to see the adequacy of detailed legislative or administrative guidelines in the crime-fighting context as a third option.

        Let us take SILA as an example, because the case law here is the most well developed. The exigency-based justifications for SILA are the danger that the arrestee will either destroy evidence or gain access to a weapon to harm the arresting officer, justifying a search of the arrestee’s person and the Page 215 →immediately surrounding area.70 The Court decided in the companion cases of United States v. Robinson71 and Gustafson v. Florida72 that no actual exigency, or even suspicion of an exigency, need exist in any particular case for the SILA exception to kick in. Instead, the Court created, in essence, an irrebuttable presumption that one or both of these exigencies exists in all cases. So even if police arrest a motorist for driving without a license, which by definition does not entail any evidence that can be destroyed, and where the danger of violence is infinitesimally small—imagine that the motorist is a frail octogenarian with an “I Love Being a Quaker” bumper sticker—they can still conduct a SILA.

        What is missing in most SILA cases is (1) legal authorization for the SILA and (2) statutory or administrative guidance on the parameters of the SILA. First, under the principle of legality, police should not be able to conduct a SILA unless it is authorized by law. Arguably, a statute is unnecessary. It is conventional wisdom that the SILA exception is well rooted in centuries of common-law practice. However, there are indications, discussed in chapter 5, that the conventional wisdom is overblown and that SILA was not as well settled in common law as is sometimes thought to be the case. If so, then statutory authorization would be needed.

        Even after one satisfies the legality principle, there is still nondelegation to worry about. On the one hand, SILAs are a type of search that will ordinarily not present the typical dangers of broad individual-officer discretion. First, the universe of potential targets of a search will have already been narrowed significantly: there must be probable cause to arrest. Although the Court has justified the SILA exception in part because of the “arrestee’s reduced privacy interests upon being taken into police custody,”73 the proper focus, I submit, is instead the fact that the arrest separates the arrestee out from the populace at large, thus greatly reducing police discretion. (While police discretion to arrest for minor offenses is incredibly broad under current law, that is a separate problem that will be addressed in chapter 11.) Moreover, there is very little danger of under-enforcement of authority to search the person of the arrestee and her immediate surroundings, especially given the officer-safety rationale. This means that if a SILA of those areas is authorized, it will occur in almost every case, with little exercise of discretion on the part of the police.

        However, that leaves the question of how the officer will conduct the SILA, in terms of both how far afield from the arrestee the officer may search and how intensively into the person of the arrestee or a particular item she may search. Left to their own discretion, officers are likely in some cases to choose the largest area possible in terms of both breadth and depth as incident to the Page 216 →arrest, perhaps on a hunch that evidence is more likely to be found in those cases. But an officer is likely to choose a smaller area in other cases, given the diminishing marginal utility of a broader search. Both breadth and depth can and should be addressed through statute or departmental regulations that leave little or no discretion as to how far afield and how deeply to conduct the search.74 Specific guidelines would also be far more helpful to the police themselves than the vagaries of the standard from Chimel v. California, that a SILA is limited to “the arrestee’s person and the area ‘within his immediate control,’” meaning “the area from within which he might gain possession of a weapon or destructible evidence.”75

        The Supreme Court had a golden opportunity in Robinson and Gustafson to distinguish between SILAs conducted pursuant to specific administrative guidelines, as in the former case, and SILAs performed freeform by the officer, as in the latter. Professor Anthony Amsterdam declared shortly after the decisions: “If the Court had distinguished the two cases on this ground, it would . . . have made by far the greatest contribution to the jurisprudence of the fourth amendment since James Otis argued against the writs of assistance.” Instead, “the Court kicked the chance away.”76

        This is not to say that there should be no limits to what those guidelines may prescribe. But those limits should be dictated by whether the guidelines afford unacceptably expansive police officer discretion, not whether the privacy interests at stake outweigh the government’s interest in performing the search. Consider a statute or administrative rule requiring plenary searches of the contents of all items taken from the arrestee. Such a rule might be unobjectionable when only a few levels of searching are possible, as when an officer opens a closed container obtained from the arrestee. The Court has allowed officers to search down several levels of physical space, as in Robinson and Gustafson; in each case the officer opened a cigarette pack obtained from the arrestee and found illegal narcotics.

        But modern technology complicates matters. The Court in Riley v. California balked at deep-level searching of modern “containers” of information such as laptops, smartphones, and tablets, and generally required a warrant based on probable cause for such searches.77 The Court reasoned that, given the huge trove of information contained in electronic devices, the individual’s privacy interest in the contents of such a device was far greater than in the contents of a more conventional physical container. This interest was not overcome by the twin rationales of the SILA doctrine, preserving evidence and protecting the police officer, because the latter was not really implicated and the former could be served through less intrusive means.

        Page 217 →The Riley decision is sound but for different reasons. Rather than focus on the greatly enhanced privacy interest the arrestee has in the information contained on an electronic device, the Court should have stressed the fact that this enormous amount of information expands individual-officer discretion exponentially. While any officer would be expected to open a cigarette pack pursuant to a mandatory guideline, no officer would be physically capable of examining the entire contents of a cell phone or laptop for evidence of a crime, even if a guideline required (rather than merely permitted) her to do so. Rather, police will do as they did in Riley: pick and choose where on the device, and how deeply, to look. In Riley, police focused on photos and videos that suggested Riley’s gang membership. In the companion case of United States v. Wurie, police focused on the most recent calls in the call log and a single item in the contact list. Other officers, looking for other evidence, might have looked in other places. Without any statutory or administrative guidelines in place requiring a search of some smaller portion of this information, officers are free to roam wherever they choose through the vast reaches of information on an electronic device.

        It does not appear from either the Supreme Court opinion in Riley or the opinions of the lower courts that the SILAs there were either authorized or limited by either statute or police agency guidelines.78 Such authorization and limitations should be required under the legality and nondelegation principle, respectively. The United States in Wurie suggested such a limitation, “that officers should always be able to search a phone’s call log.”79 The Court was correct to reject the invitation to draw ad hoc distinctions that are inherently legislative in character. But Justice Samuel Alito was also correct in his separate opinion that, although a SILA of an electronic device in the absence of any statutory or administrative guidance violates the Constitution, “legislation that draws reasonable distinctions based on categories of information or perhaps other variables” should pass constitutional muster. He pointed out that courts, as unrepresentative bodies, are at an institutional disadvantage in passing on the privacy interests involved in searches of electronic devices, and how those interests compare to law enforcement necessities. “Legislatures, elected by the people,” he wrote, are better positioned than courts “to assess and respond to the [technological] changes that have already occurred and those that almost certainly will take place in the future.”80

        One could argue that tying constitutional law to administrative regulations, such that the former is implicated every time the latter are violated, is problematic because this will discourage regulators from promulgating rules that go beyond the bare minimum statutory requirements. However, unless Page 218 →those minimum statutory requirements themselves adequately constrain police discretion, regulators will have no choice but to promulgate more specific rules. Without them, the nondelegation principle would be violated and additional regulation would be constitutionally required to fill the gap. It is true that if the statutory bare minimum is itself sufficient to constrain individual-officer discretion, regulators might be averse to imposing rules that narrow discretion further, for fear that every regulatory violation would also present a problem of constitutional proportions. But that assumes that it is easy to determine before the fact what a court will determine to be “too much” discretion in the hands of the police. Risk-averse regulators would be wise to add discretion-limiting rules to statutes that may or may not already be sufficient for constitutional purposes. Finally, as discussed below, depending on the remedies available under state law for violations of regulations, such regulatory violations might not ripen as easily into due process violations and potentially trigger the exclusionary rule.

        In the SILA context, as in the other areas where the Court has said that intrusions ancillary to the law enforcement function can be conducted without individualized suspicion, the problem of under-enforcement would be addressed by detailed regulations requiring police to search or seize under particular circumstances. But that raises the significant issue of how to enforce rules against under-enforcement. Where suspect A is properly searched incident to arrest pursuant to detailed regulations, can she claim that the search was nevertheless constitutionally problematic because police wrongfully declined to search suspect B on a different occasion under similar circumstances? And how would suspect A ever know about the failure to search suspect B? The answer to the first, I submit, is yes. Someone subjected to constraints conforming to the letter of the law would still have cause to complain if she is nonetheless being treated less favorably than others, just as the Black criminal defendant who is factually guilty still has a good selective prosecution defense if she can show that similarly situated white people are not prosecuted.81

        The answer to the second is trickier. However, information about police practices such as SILAs could readily be recorded and made available. Departmental guidelines typically require that an arrest report be completed for every arrest made. Such reports include, or could easily be modified to include, information about a SILA and the items thereby recovered.82 And although constitutional and statutory entitlements for discovery for criminal defendants in individual cases are notoriously stingy, “transparency litigation”—lawsuits designed to disgorge information about police practices—has grown Page 219 →in recent years.83 Indeed, the strides made toward greater transparency in policing are part and parcel of the more general idea of democratic policing that I have argued is, at some level, a constitutional requirement.

      
      
        Suspicion-Based Searches Subject to Democratic Controls: The Example of Implied-Consent Laws

        Consider how the lessons of the “special needs” cases can apply even when the police are engaged in crime control and acting based on individualized suspicion of wrongdoing. Perhaps the best example is police collection of breath or blood samples from drivers suspected of being intoxicated. Every State in the Union authorizes police by statute to collect such samples.84 These so-called “implied consent” laws typically require drivers who either have been arrested for driving while intoxicated or impaired, or about whom the police have probable cause to believe they have committed such an offense, to submit to a breath, blood, or urine test in order to confirm the person’s blood alcohol concentration (BAC). The legal fiction employed is that in exchange for a driver’s license, the motorist has impliedly consented to such a search. Refusal results in civil consequences, such as temporary loss of driving privileges, or even criminal penalties.

        Are such statutes constitutional? The path of the Supreme Court’s decision-making in this area somewhat resembles the path of an intoxicated driver. Way back in 1966, in Schmerber v. California, which did not involve an implied-consent law, the Court held that police could collect a blood sample from a suspected intoxicated driver without a warrant based on an exigent-circumstances theory: the BAC, which is critical evidence of the driver’s intoxicated state, dissipates over time, requiring that police act quickly to have it measured.85 Many read Schmerber as announcing a per se rule of exigency in those circumstances.86 In 2013, however, the Court held to the contrary in Missouri v. McNeely and determined that whether exigency existed in any particular intoxicated driving case, as in any case, depends on the totality of the circumstances.87

        Three years later, in Birchfield v. North Dakota, the Court was asked to bless the warrantless collection of breath and blood samples based on two other exceptions to the so-called warrant requirement: consent and search incident to arrest. The Court held that breath tests, but not blood tests, could be administered as a part of a SILA, because both furthered significant law enforcement interests but breath tests were far less intrusive and no less effective than blood tests.88 In the same case, the Court held that neither blood Page 220 →tests nor breath tests were reasonable when conducted without a warrant based on a consent theory when refusal triggered criminal penalties, but suggested that consent might be a valid theory where only civil penalties are at stake.89 Three years after that, the Court agreed to decide in Mitchell v. Wisconsin whether the Constitution permitted blood draws from intoxicated, unconscious drivers on a theory of consent. The Court ducked the question and decided that a warrantless blood draw when the driver is unconscious is “almost always” justified based on exigency. That view, however, attracted only four votes; Justice Clarence Thomas would have held that exigency is always present under those circumstances.90

        For those keeping score at home, warrantless breath tests are justified as SILAs but warrantless blood draws are not. However, warrantless blood draws are “almost always” justified by exigent circumstances when the driver is unconscious, but only sometimes when she is not, and may or may not be justified on an implied-consent theory when refusal triggers civil consequences but not when refusal is a criminal offense, except maybe when the driver is unconscious. Got it?

        How much clearer and more consistent with the democratic principles that undergird our Constitution if the Court were to simply say this: “The democratically elected, politically accountable legislature of the State has not only authorized but mandated blood testing when there is probable cause to arrest a motorist for drunk driving. The blood draw must be performed by a trained professional in a medical setting using conventional procedures. Because virtually everyone drives, there is no reason to think that this legislation was the result of discrimination against a particular group or that the interests of motorists were not taken into consideration in enacting it. Because testing is triggered upon probable cause of a crime having been committed, the individual tested has properly been singled out as the target of a search. Because testing is mandatory, there is no room for police discretion. Because drunk driving is a serious offense, there is little danger of under-enforcement. Although we acknowledge that the danger of under-enforcement in exceptional cases always exists—for example, when the motorist is a local celebrity or a fellow police officer—we cannot formulate a rule of law around the exceptional case. We are satisfied that blood testing pursuant to this statute adheres to due process of law.”

      
      
        Federal Searches and Seizures

        One additional significant change to current doctrine that would result from paying heed to original understandings is that we would treat federal Page 221 →searches and seizures differently from state searches and seizures. As noted in chapter 9, the federal government should be viewed as bound by the search-and-seizure law of the respective States, both those that the States impose on themselves and those imposed on the States by dint of the Fourteenth Amendment. In this context, the legality principle still applies because the federal government is bound by its own Due Process Clause—the one in the Fifth Amendment91—requiring that federal officers act only pursuant to law. Thus, the authority to search and seize, and the limits on and guidelines for that search-and-seizure authority, will come from the federal government. But the scheme must also not violate state law. That was the core understanding of the Fourth Amendment by the Anti-Federalists who demanded it as a constraint on the federal government: whatever search-and-seizure regimes the feds established must generally leave federal officers open to state tort actions if they violated state or local norms; and the scheme must not provide for warrants to immunize those officers except under the circumstances spelled out in the Warrant Clause.

        This would not mean, however, that Congress and the Justice Department are without power to implement their own laws and rules regarding federal law enforcement. Indeed, Congress could enact legislation governing federal and state law enforcement, assuming it otherwise has power under the Constitution to do so. For example, Title III of the Omnibus Crime Control and Safe Streets Act of 1968, also known as the federal Wiretap Act, imposes restrictions relating to electronic surveillance on both state and federal law enforcement.92 Given Congress’s power under the Constitution’s Commerce Clause93 to regulate electronic communications, the constitutionality of the Wiretap Act has not been seriously questioned.

        But the Fourth Amendment requires that the federal rules not be inconsistent with state law. This does not mean that the States must affirmatively authorize the kinds of searches and seizures authorized by federal law. The principle of legality is satisfied by federal legal authorization. Nor may States place requirements on federal law enforcement that they do not place on their own agents; the doctrine of intergovernmental immunity dictates that the States may not “‘discriminat[e] against the Federal Government.’”94 Thus, for example, a State that disagrees with robust federal enforcement of immigration or narcotics laws would be able to hamper that enforcement only by placing limits on its own ability to enforce state criminal law generally. But it does mean that the States can impose the same requirements on federal officials that it imposes on its own officials, even if federal law otherwise authorizes federal agents to act. That is to say, there can be “reverse preemption” of federal law by state law.

        Page 222 →This admittedly sounds odd based on modern understandings of federal-state relations, by which federal law can often preempt state law but not vice versa. But even with this understanding in place, States have sometimes taken the initiative to try to “preempt” federal search-and-seizure practices. For example, in 2011, when it became known that federal Transportation Security Administration (TSA) officials were engaging in arguably unnecessarily invasive frisks of airline passengers in airport screening, Texas legislators considered making it a criminal act for a

        
          public servant . . . acting under color of the person’s office or employment without probable cause to believe the other person committed an offense [to] perform[] a search for the purpose of granting access to a publicly accessible building or form of transportation; and intentionally, knowingly, or recklessly touch[] the anus, sexual organ, buttocks, or breast of the other person, including touching through clothing; or touch[] the other person in a manner that would be offensive to a reasonable person.95

        

        While the move was criticized by many, it represents the spirit of the original Fourth Amendment: a State attempting to provide its citizens with a level of security in their “persons” as against an overreaching (literally) central government.

        The States’ authority in this area is hardly unlimited. For example, the proposed Texas legislation probably violated the intergovernmental immunity doctrine, given that it was transparently directed at the practices of the TSA instead of being a neutral regulation governing all frisks in the State, most of which are obviously performed by state officials.96 Even putting that flaw to one side, the federal government is not without power to try to persuade the States not to adopt restrictions that conflict with federal rules. This is particularly true in an area of extensive federal regulation, such as air travel, which is certainly covered by the Commerce Clause. Thus, in the Texas example, the federal government threatened that if the proposed legislation were enacted, the TSA could be constrained to essentially halt all commercial airline flights in and out of the State.97 This led to the proposed legislation’s being scuttled. In areas where the federal government does not have that type of leverage, this model might require more negotiation between federal and state authorities. But given that the state/federal relationship on law enforcement has generally been a cooperative one, there is no reason to think that “reverse preemption” by States would pose a serious threat to effective federal law enforcement.

        Page 223 →In other areas, this added constraint on the federal government obviously would place hurdles in the way of any number of federal regulatory schemes. But that is precisely why we have the Fourth Amendment. The Anti-Federalists proponents of that Amendment wanted to make it difficult for the federal government to pursue regulatory objectives that they saw as being within the purview of the States. Consider Marshall v. Barlow’s, Inc., which involves searches of ordinary businesses to further the workplace health and safety goals of the federal Occupational Safety and Health Act of 1970.98 It is precisely such a comprehensive national scheme of pursuing traditionally state concerns that the Anti-Federalists would have abjured. Just as they feared, the Supreme Court has read the Commerce Clause broadly to permit this type of federal regulatory scheme. Even if the Court was correct to do so, the Fourth Amendment was adopted to make it difficult for the feds to enforce such a scheme without the cooperation of state officials.

      
      
        Due Process of Law and the Exclusionary Rule

        As noted in the Introduction, the modern Court sees the right to be free from unlawful searches and seizures separately from remedies for the violation of that right such as the exclusion of ill-gotten evidence from the prosecution’s case-in-chief at trial against the victim of the unlawful search or seizure. While the right is dictated by the Constitution, the exclusionary rule is seen as a judge-made remedy, to be applied only when needed to achieve deterrence of unlawful police conduct.99

        When we frame the issue as one of due process of law, the picture changes, although the results might be much the same. Since the idea of due process of law binds all state actors, not just the police, it is impossible to speak of the police alone as depriving a suspect of liberty without due process of law. Instead, we have to speak of a due process violation as the police misconduct coupled with a failure on the part of the State to provide an adequate response to that misconduct through its own legal system, thus encouraging lawless behavior to continue. State law itself might require exclusion, in which case exclusion would be required also by the notion of “due process of law.” If state law does not provide for exclusion, however, it would have to provide for some other mechanism equally capable of punishing and deterring police misconduct. It is only if the state legal system does not provide an adequate mechanism to prevent lawbreaking by government agents that the exclusionary rule should be constitutionally required. The exclusionary rule should thus be thought of as a constitutional default rule. The Court has described the rule Page 224 →in those very terms. In Wolf v. Colorado, after declining to apply the exclusionary rule to the States, the Court, emphasizing the sub-constitutional nature of the rule, mused that it was arguable whether the rule would even apply to the federal government if Congress were to legislate otherwise: “We would then be faced with the problem of the respect to be accorded the legislative judgment on an issue as to which, in default of that judgment, we have been forced to depend upon our own.”100

        As a formal matter, perhaps whatever mechanism a State comes up with would suffice to constitute “due process of law.” And the federalism concerns of the Thirty-Ninth Congress counsel deference to state legal systems. However, courts should ensure themselves that States are acting robustly and in good faith to ensure that their officers obey state law. Members of the Thirty-Ninth Congress did not accept state prosecutions of whites guilty of assaulting and slaughtering Black Southerners that yielded fines measured in pennies and jail terms measured in minutes.101

        What would be an adequate state-law mechanism to prevent official lawbreaking will depend on the circumstances. In some instances, it is very unlikely that any state-law response would even be available. Suppose police act in a way that is unauthorized but neither tortious nor criminal, for example by using a technology unavailable to the general public in a way that is unauthorized by law, such as the thermal imaging device in Kyllo v. United States.102 As I will argue in the next chapter, the Court in that case was correct to hold, in essence, that police violated Kyllo’s liberty interest by using such a device to determine how much heat was being emitted by different parts of his home. However, assume that that conduct was neither a crime nor a tort in Oregon where it occurred. In such a case, even assuming Oregon would not provide for exclusion of the resulting evidence as a matter of state law, exclusion might be the only way to prevent such misconduct from occurring. The same would likely be true anytime a state agent’s conduct violates the nondelegation principle. If an officer’s conduct is authorized by state law, but the law provides her with too much discretion, there will by definition be no adequate state-law mechanism to curb such conduct, given that the conduct is perfectly lawful under state law.

        It is only where a state agent’s conduct is clearly forbidden by state law that an adequate state-law mechanism to control such behavior might exist, thereby satisfying the requirement of “due process of law.”103 This would be true, for example, where an officer snoops through a suspect’s garbage in violation of a local criminal ordinance, or stops vehicles pursuant to a checkpoint unauthorized by statute, which could be the crime of false imprisonmentPage 225 → if engaged in by anyone else. If the officer is treated like any ordinary lawbreaker, including the real prospect of criminal prosecution, then due process of law would be satisfied and exclusion would be unnecessary. Yet we know in the real world that this almost never happens. It would be farcical to think that police officers are routinely subjected to criminal prosecutions when they break the law even in circumstances where criminal charges would be brought against ordinary people.104 Unless and until these circumstances change, exclusion may well be necessary to pick up the slack caused by non-enforcement of ordinary criminal law principles against police.

        Indeed, the lack of adequate state-law responses to law violation by police largely explains the switch from Wolf v. Colorado in 1949, in which the Supreme Court declined to apply the exclusionary rule to the States, to Mapp v. Ohio, in which it changed course twelve years later. The Wolf Court had invoked “other means of protection” for police misconduct, including civil and criminal liability provided by common law or statute, and “internal discipline of the police.”105 By the time Mapp was decided, it had become apparent that those alternative remedies were “worthless and futile,” and the Court quoted from the California Supreme Court’s conclusion that “‘other remedies have completely failed to secure compliance with the’” Constitution.106

        Where a state agent violates an agency or departmental regulation, on the other hand, due process might require only that the misconduct be addressed through internal departmental discipline in order to avoid the exclusionary sanction. Once again, however, the threat of discipline must be real, not illusory. It must be sufficient to provide a realistic deterrent to state agents to refrain from violating the law as expressed through administrative regulations. Though it might prove more difficult in this context, courts should compare how police are treated when they violate rules to how ordinary people are treated in analogous situations.

      
      
        Conclusion

        Unchecked executive officer discretion was a primary evil the Fourteenth Amendment was designed to address. The Court’s focus on controlling police discretion through a warrant-preference rule is thus consistent with the original understanding of that Amendment. But the Court’s refusal to see a place for specific legislative and administrative guidelines outside of the “special needs” context has impoverished Fourth Amendment jurisprudence, and its artificial distinction between crime-fighting and “special needs” has exacerbated the problem.

        Page 226 →Consider this: As a search incident to arrest, a police officer may decide, free from any constraint, whether to open a closed container obtained from an arrestee. If that container contains another container, the officer can open it, too, continuing until she finds something inside, as if opening Russian nesting dolls. Or not; at any point in this process, the officer can decide that their curiosity has been sated and stop searching. But if the officer waits too long and arrives at the police station not having searched the item, this “search incident to arrest” morphs into an “inventory search.” Then the officer can open closed containers only if done pursuant to a policy that requires a specific procedure to be followed in all cases or in some subset of them.

        What sense does this make? It is the same officer and the same container. The only thing that has changed is the time and the place. When the officer’s discretion is limited, we should not care about where and when the search takes place. All we should care about—what due process is primarily concerned with—is whether she has followed the rules.

      
    
  
    
      
        Page 227 →Eleven
        Original Understandings and Four Problems of Modern Policing

      
      We have seen that the Court’s hyper-focus on the language and history of the Fourth Amendment and its relative inattention to the Fourteenth has resulted in a search-and-seizure jurisprudence that is both too forgiving and too strict at the same time. On the one hand, the Court has permitted wide police discretion in some areas that are insufficiently regulated by legislative and administrative guidelines, such as searches incident to arrest, or even unauthorized by law, such as sobriety checkpoints. On the other hand, it has inflexibly posited the warrant backed by probable cause as the gold standard when police are fighting crime, when specific legislative and administrative guidelines can adequately limit police officer discretion, as with checkpoints to interdict illegal narcotics or blood-draw procedures for intoxicated motorists. The Court has failed to see that specific legislative and administrative guidelines that cabin individual officer discretion are generally both necessary and sufficient to satisfy the requirements of due process.

      This chapter focuses on four prominent problems of modern policing that are directly traceable to these flaws. First, the Court has failed to recognize the critical role the legality principle should play in the “What is a search?” question, a problem of increasing importance as advancing technologies make it easier for police to conduct investigations in ways that would not be considered searches under current law but which are unauthorized by law or would even be forbidden if undertaken by private citizens. Second, by condoning broad police power to make traffic stops and to arrest for minor crimes the Court has vastly enhanced police officer discretion, in contravention of the demands of due process of law. Third, the Court has also greatly Page 228 →increased police officer discretion by creating a lower tier of permissible stops based on mere reasonable suspicion even outside of emergent situations. Finally, by essentially displacing state law on the use of force with a nebulous and too-forgiving standard, the Court has exacerbated the problem of unjustified police violence.

      The overarching flaw is that the Court has largely ignored the part that democratic controls should play in the constitutional law of policing. By setting up a false dichotomy in most areas between judicial regulation of police and no regulation at all, the Court has shunted off to the side the primary policymakers in our democracy: politically accountable legislators and administrators. In chapter 10, we saw fragments of the Court’s work in the development of its “special needs” jurisprudence that reflect the promise of democratic policing that was contemplated in 1868. By piecing together and building upon these fragments, this chapter offers a vision of what the constitutional law of policing in these four critical areas might look like if it were more sensitive to the original understandings of the Fourth and Fourteenth Amendments.

      
        The Panopticon Problem: Searches and the Legality Principle

        One of the great dangers of current Fourth Amendment jurisprudence is that it is inching us closer and closer to a surveillance state, in which government agents can monitor more and more of our formerly private lives. The danger arises primarily from newer technologies and techniques that are difficult to characterize as “searches” under current doctrine. Recall that the Court has limited the concept of a “search” to police conduct undertaken for the purpose of obtaining information that either (1) entrenches on a property interest or (2) violates a “reasonable expectation of privacy.” Only when we decide that a search has occurred, the threshold of the Fourth Amendment is passed and the next question is whether the search was “reasonable.”

        Consider, under this framework, law enforcement use of pole cameras, video cameras attached to utility poles or lighting fixtures in public places that are owned either by the government or by a private entity, such as a utility company, that has allowed government agents access. Although devices to capture moving images have obviously been around for over a century, only recently has the technology developed to make such devices that are cheap, relatively unobtrusive, and fully usable without a human operator present.1 Modern technology also permits such innovations as “continuous recording, zooming and tilting, real-time viewable footage, and storing footage for Page 229 →later review,” as well as more exotic features such as “ultra-low light capacity or LED lights to illuminate dark spaces, 360-degree field of vision, infrared cameras, weatherproof exterior, solar power, . . . large data storage capacity [and] the ability to detect and track movement.”2 Difficult questions arise when police surreptitiously aim a pole camera at someone’s front door to record their comings and goings over a lengthy period of time. While the Supreme Court has not ruled on this issue, several federal appeals courts have held that this does not constitute a Fourth Amendment search on the theory that the camera captures nothing more than the subject exposing themselves to public view.3 Other courts and some commentators have disagreed.4 But if use of pole cameras is not a search, current doctrine raises the specter of a future in which every house has a camera aimed at it. Moreover, placing cameras in public places is indisputably not a search under current doctrine. Therefore, every street and sidewalk could be monitored, perhaps even every person followed by a drone equipped with camera.5 Welcome to the panopticon.

        One possibility is for courts to address this problem by adopting what has been termed the “mosaic theory” under the auspices of the reasonable expectation of privacy approach.6 Under the mosaic theory, law enforcement is entitled to capture snippets of our lives that are exposed to the public but only until the government can piece together those snippets and form a clear picture of a person’s activities, like the tiles of a mosaic, in a way that ordinary people would be unable to do. That is to say, we have a reasonable expectation of privacy in a certain quantity of information even if we do not have an expectation of privacy in each constituent piece. A majority of the Court has suggested acceptance of some form of the mosaic theory, though not in name, in two cases. In United States v. Jones, involving the unwarranted attachment of a GPS device to a suspect’s car, Justice Sonia Sotomayor in a concurring opinion, and Justice Samuel Alito joined by Justices Ruth Bader Ginsburg, Stephen Breyer, and Elena Kagan, concurring only in the judgment, each expressed the view that government surveillance of one’s location, even in public, becomes a search if it continues for too long.7 In Carpenter v. United States, a majority held that government acquisition of cell site location information from one’s cell service provider constitutes a search if it discloses location information for too long a period of time.8 However, the mosaic theory, aside from the obvious administrability problems of any standard that asks whether the government is going “too far,” makes no pretense of having any connection to the text and original meaning of the Fourth or Fourteenth Amendment.

        Page 230 →So how would the text- and original-meaning-based approach laid out in this book address the panopticon problem? Observe first that the current two-step approach—asking first whether there was a search and second whether the search was reasonable—quite easily maps onto the language of the Fourteenth Amendment, where our attention should lie. Here, the relevant question is whether a person was deprived of “life, liberty, or property without due process of law.” The first part of this formulation, which asks whether a person’s interest in liberty or property was even implicated—“life” is easy enough to understand—tracks the “search” question. Recall from chapter 4 that the search question should also be answered with reference to state law, which could refer either to (1) positive statutory or common law or (2) a cognizable legal right or interest that has not yet found expression in positive law. Liberty and property interests also are defined largely by state law.9 When police act adversely to a person’s interests in life, liberty, or property in a way that would be unlawful if done by private actors, they have implicated the person’s due process rights. The next question is whether police were authorized to take that action and thus acted pursuant to “due process of law,” an inquiry that mirrors the Fourth Amendment “reasonableness” question. Together, these questions manifest what I have called the legality principle.10

        But because the Court has asked the wrong question, it does not recognize legality as necessary to validate police conduct. For example, in California v. Greenwood, the Court held that the Constitution was not violated when local police rummaged through the defendant’s trash to find incriminating evidence, despite the fact that (1) local ordinances forbade the same conduct when committed by private citizens, thus giving Greenwood a property interest in his own trash, and (2) the California constitution affirmatively forbade such police conduct.11 Perhaps in the absence of positive law to the contrary, one’s garbage abandoned outside the curtilage of the home cannot be considered “property” for purposes of the Due Process Clause. However, positive law in effect gives homeowners a property interest in their trash until it is taken by the garbage collector. In addition, any receptacle in which the trash is placed, if it is owned by the homeowner, constitutes property on any view. Likewise, in Oliver v. United States, the Court held that there was no constitutional violation where state police officers discovered illegal activity after committing what would have been a trespass onto the landowner’s property if done by private citizens.12 Under the legality principle, these become easy cases. One of the key features of the right to property is the right to exclude others from it. Police infringement of the landowner’s right to exclude others, Page 231 →whether from his land or from his trash, deprived the landowner of “property”; that police were unauthorized to do so means they did it “without due process of law.”

        As this discussion suggests, where the law is silent about police use of a particular investigative tool, neither authorizing nor forbidding it, we should fall back upon the general principle of legality: police can do whatever ordinary citizens can do. If a particular technology or investigative technique is available for use by the general public and state law is silent on its use—as with, say, binoculars—we can assume that the polity has spoken by its silence and our ability to conduct ourselves without being observed with binoculars is not deemed by the majority to be a “property” or “liberty” interest protectible by law. Police then have the same authority to use the technology as ordinary citizens do. But when only the State itself has access to a particular technology, democratic controls fail because we cannot always expect the polity to make rules about such a technology or even know about it. Under those circumstances, we cannot be confident that the polity’s failure to speak should be taken as a judgment that our interests in liberty or property are not implicated by the technology rather than as a failure to consider the issue at all.

        Take, for example, cell site simulators (CSSs).13 These devices mimic the cellular base stations, such as cell towers, that send and receive cellular telephone signals, forming the backbone of our cellular network. When activated, CSSs gather information typically shared with one’s cell provider, such as the cell phone number of the device making contact with the CSS and even the content of the communication contained in phone calls, texts, and internet activity. Moreover, CSSs can block access to other nearby cellular base stations and thus deceive nearby devices into accepting the CSS as the best available cellular base station, forcing all devices within range to share information with that CSS. As David Gray wrote: “It is hard to imagine a surveillance technology more suited to broad and indiscriminate surveillance than cell site simulators.”14 But CSS technology is generally used only by law enforcement, partly because of prohibitive costs, and partly because of its limited utility for ordinary people.15 Moreover, because this technology, which impersonates the cellular technology we rely on for our daily communication, is hidden from view, most people are likely unaware that it even exists. As a result, CSS technology is almost virtually unregulated.

        In such circumstances, even if they know about CSSs, political insiders might be confident that no rules are necessary to protect themselves because of the unlikelihood that they will become a target of the technology, whereas they might not be so sanguine when it comes to use of the technology by Page 232 →their fellow citizens. Because democratic controls cannot be trusted to work when the politically powerful have no reason to think that such a technology will be used against them, principles of political accountability suggest that we presume that people would consider their ability to go about their lives without their cell site information being constantly and automatically disclosed as a liberty interest. Thus, the principle of legality tells us that law enforcement use of such technology must be affirmatively authorized. This is close to what the Supreme Court said in Kyllo v. United States, where it made much of the fact that the technology there was not in general public use in holding that police conducted a search when using the technology to determine details about the inside of the home.16

        Kyllo, however, is incomplete because it applies only to information obtained from the home. Moreover, Kyllo incorrectly focuses on the technology itself rather than the particular way in which the technology is used. Again, think of binoculars, which are both in general public use and generally unregulated. But using binoculars to peer inside someone’s home and see things not observable to the public without visual enhancement technology would generally be considered a tort17 and, at least in some States, a crime.18 This distinction is relevant for our pole camera issue. Although video cameras are indeed ubiquitous in our society, aiming one at a neighbor’s home to conduct nonstop surveillance, even if the camera picks up only images viewable to anyone passing by the home, may well be a tort or even a crime. If it is, then we have a liberty interest in not being so filmed.

        Even if private use of a camera in this fashion would be problematic, police might be given special legislative authorization exempting them from this general rule. Legislation giving the police special dispensation to use technology unavailable to ordinary citizens represents a democratic judgment that, although the technology implicates a liberty or property interest, its use by the government can—subject to the principles of nondiscrimination and nondelegation—satisfy “due process of law.” Where a legislative body specifically authorizes use of a particular kind of technology by the police but no one else, the danger that police are getting too far out in front of social norms is lessened because the decision has been vetted through the democratic process. Because everyone is equally vulnerable to searches using the new technology, at least formally, legislative approval represents a considered judgment by the community that the added security is worth the diminished privacy.

        True, there is a danger that police will exercise too much discretion in deciding whom to investigate with technology over which they have a Page 233 →monopoly. If that is the case, the costs of added surveillance may not be borne equally throughout the community. But that concern is not technology-specific. In order for due process to be satisfied under the nondelegation principle, even if the police have a monopoly on a certain technology, a legislative or administrative body must still provide sufficiently detailed guidance on how and when to use the technology and police must adhere to those guidelines.19 Special dispensation to use CSSs or pole cameras, for example, is not a blank check to use them whenever, wherever, and against whomever police choose. They would still be subject to the same kinds of controls as more conventional technology, such as listening devices, which are largely governed by statute. To the extent that legislatively approved technologies are used in areas where police now have excessive discretion, the solution is to curb that discretion, not to judicially limit the use of the technology. That the investigative tool is a technology unavailable to ordinary citizens poses no incremental danger of abuse of discretion over and above that which already exists without the technology.

        Thus, suggestions that investigative uses of new technology should be generally guided by legislation, not the courts, are well taken. In United States v. Jones, Justice Alito, writing for himself and three others, expressed the notion that courts should generally defer to legislatures when it comes to the balancing of privacy and security interests implicated by new technologies: “In circumstances involving dramatic technological change, the best solution to privacy concerns may be legislative. A legislative body is well situated to gauge changing public attitudes, to draw detailed lines, and to balance privacy and public safety in a comprehensive way.”20 Orin Kerr, the leading commentator on the Fourth Amendment and new technologies, has said much the same.21 These sentiments aptly express the position endorsed here, with one difference. Those who have advocated deference to legislatures typically have Congress in mind. However, as noted in chapter 10, federal legislation would also have to be consistent with state law.

        As observed in chapter 4, recognition of liberty and property interests should primarily come from legislatures, not courts. This is all the more true when it comes to determining those interests in the context of new technologies. Because courts will have to stretch and strain to construe existing schemes, designed to regulate older investigative techniques, to cover newer technologies, courts should be especially insistent that such technologies be specifically governed by legislation before law enforcement can use them. And because such technologies are unlikely to be in the hands of the general public, legislatures will need a nudge from the courts.

        Page 234 →Newer technologies are also the least amenable to common-law rulemaking by juries of the type discussed in chapter 4. While we rely on juries to make the common-sense judgments that fall within the interstices of traditional tort- and property-law rules that have accreted over the centuries, it is questionable whether we should entrust to them the power to make similar judgments about technologies that are difficult for laypeople even to understand. Accordingly, legislation and administrative regulations are critical here.

        There are legitimate concerns about the growing power of government surveillance because of developing new technologies. This is particularly so given that some surveillance techniques are not “searches” under current law, and thus evade Fourth Amendment review. Asking whether these techniques implicate our legally created interests in “liberty” or “property,” and then asking whether police followed “due process of law” in infringing these interests, makes clear where we should primarily look for the answer: state law. If we are to live in a panopticon, the Constitution requires that we put it to a vote.22

      
      
        The Problem with Traffic Stops and Warrantless Arrests for Minor Offenses

        One source of virtually unlimited discretion on the part of police officers is that they can stop motorists for traffic violations and arrest for minor offenses almost indiscriminately. In Whren v. United States, the Court held that probable cause that a motorist was committing a traffic infraction is sufficient for police to make a forcible stop, irrespective of whether they were motivated by a desire to investigate a more serious crime for which they lacked individualized suspicion.23 In Atwater v. City of Lago Vista, the Court held that a warrantless arrest is permitted under the Fourth Amendment for minor offenses, even for an offense that cannot be punished by any jail time.24 That the police have uncanalized discretion to arrest for minor offenses and, in particular, to stop for traffic violations is deeply problematic. When it comes to arrests for major crimes, discretion plays a minimal role because we can expect that the seriousness of the offense will almost always dictate that an arrest will be made. Not so with more minor offenses.25 As Whren and his codefendant argued, because

        
          the use of automobiles is so heavily and minutely regulated that total compliance with traffic and safety rules is nearly impossible, a police officer will almost invariably be able to catch any given motorist in a technical violation. This creates the temptation to use traffic stops as Page 235 →a means of investigating other law violations, as to which no probable cause or even articulable suspicion exists.26

        

        It also creates the opportunity for discrimination, conscious or otherwise. Bernard Harcourt and Tracey Meares helpfully summarized numerous studies that collectively suggest that the evidence that Blacks and Latinos are disproportionately stopped is “overwhelming.”27

        Granting police the complete discretion to decide whether to stop someone for a traffic infraction or ignore it, and to arrest for a minor offense or issue a citation, permits them, through selective enforcement, to essentially make law rather than simply enforce it. This is in serious tension with the fact that the outsized discretion to arrest for vagrancy and other minor offenses, which was used essentially to re-enslave Black people in the South, was one of the main driving forces behind adoption of the Fourteenth Amendment.28 The Court has put such expansive powers in the hands of petty officers that we can no longer call such stops and arrests “due process of law.”

        As mentioned in chapter 9, the Court has taken seriously in one area—vague statutes—the problem of virtually unbounded police discretion to arrest. The void-for-vagueness doctrine is based largely on the rationale that such statutes delegate too much discretion to police, as well as prosecutors, judges, and juries, to decide who the lawbreakers are. Yet courts have failed to see any connection between the police-discretion concerns raised by vague statutes and those implicated by the Fourth Amendment as filtered through the Fourteenth. Consider the situation where police seize someone based on individualized suspicion of commission of a crime defined by an unduly vague statute, but the individual is ultimately charged with a more serious and more clearly articulated crime based on the discovery of evidence stemming from the initial seizure. For example, the traffic stop for failure to “‘give full time and attention to the operation of the vehicle’” in Whren29 turned into a prosecution for possession of drugs found as a result, leading to prison sentences of fourteen years.30 In such a case, the outsized police discretion afforded by the arguably vague law that was the basis for the initial intrusion goes completely unchallenged, because the defendant can mount a vagueness challenge only to the statute he is prosecuted for violating.31

        In addition, statutes so vague as to violate due process are rare. Statutes that are clear but broad, leaving police with virtually unfettered discretion whether and when to enforce them, are legion. Traffic infractions are a prime example. One study of a section of the New Jersey Turnpike in the early 1990s, for example, found that 98.1 percent of motorists drove at an excessivePage 236 → rate of speed.32 How many of us can claim truthfully that they do not occasionally speed or, say, turn “‘without giving an appropriate signal?’”33 And how many can truthfully claim that they never commit a minor offense—say, jaywalking or littering—punishable by a small fine?

        As a result, police have tremendous discretion because they have a virtually limitless universe of people they can stop or arrest for these minor offenses.34 A police officer patrolling the New Jersey Turnpike in the early 1990s could pick virtually anyone to stop, minus the tiny sliver—1.9 percent—of the exceedingly law-abiding. While a void-for-vagueness challenge might be made to some traffic laws, “fifty-five miles per hour” is perfectly clear. The ability of executive officials to decide, without constraint, who among this virtually limitless pool will be stopped or arrested is the antithesis of due process because it results in executive officials “making up the criminal law as they go along.”35 And because, as in Whren, traffic stops often lead to discovery of violation of more serious crimes, arbitrary enforcement of traffic laws inevitably leads to arbitrary enforcement of laws proscribing more serious criminal conduct. As one state court put it over a century ago: “Any law which vests in the discretion of administrative officers the power to determine whether the law shall or shall not be enforced with reference to individuals in the same situation, without any rules or limitations for the exercise of such discretion, is unconstitutional.”36

        That is why some scholars have argued that the same principles that drive the void-for-vagueness doctrine ought to apply to statutes that are clear but broad. As Kim Forde-Mazrui put it: “The degree of discretion delegated to law enforcement through specific laws in the traffic context appears to be as great as has ever been accomplished through vague laws and . . . borders on making police discretion to stop, search, and arrest motorists essentially unfettered.”37 Some, such as Kiel Brennan-Marquez, have even explicitly compared overly broad laws to general warrants: “Like general warrants, [extremely broad laws] equip enforcement officials with a tool . . . that provides automatic legal justification for widespread, and potentially discriminatory, intrusion into private life.”38

        This is not to say that these sorts of laws should go unenforced. Laws creating traffic infractions and forbidding other low-level, quality-of-life offenses, serve useful purposes. Moreover, such laws often protect the interests of, and are favored by, the very people who can easily become the victims of overly discretionary policing: poor people of color. In this sense, the paradox that existed in 1866 is still with us; poor and minority communities are prone to both over-policing and under-policing simultaneously. They are over-policed Page 237 →when they are disproportionately targeted for low-level crimes committed by large swaths of people. They are under-policed when crimes against them, including quality-of-life crimes that have seriously adverse effects on their communities, go unaddressed.39 Particularly in an age where communities of color have amassed political power, especially in urban areas, we need to be sensitive to the fact that many people in these communities favor aggressive enforcement of low-level crimes while they are also “the same ones who are exposed to the risk that [police] discretion will be abused.”40 Empirical studies have suggested that there is a value to the police addressing not just serious crimes but also community disorder—the so-called “broken windows” theory of policing—but only when denizens of the area perceive the police to be acting in ways that are fair and unbiased, and pursuant to police policies in which they have had a voice.41

        The solution, then, is not to make these laws unenforceable but to recognize that, as Kenneth Culp Davis put it, “vagueness in an enforcement policy can be just as unfair as vagueness in a statute.”42 Courts should therefore require legislative or administrative guidelines for enforcing such statutes so as not to leave enforcement discretion wholly in the hands of the individual officer.43 Guidelines might dictate that traffic infractions be enforced through traffic stops only when certain objective conditions exist suggesting that the driver is truly a clear and present danger to others. For example, they might forbid the police from stopping speeders unless the motorist is going a certain number of miles per hour over the legal limit; they might permit stops of those who fail to use turn signals only when the car is within a certain distance of other motorists or pedestrians; or they might forbid stopping for any traffic infraction unless the total number of infractions observed could lead to a certain number of “points” being added to the motorist’s license. On the other hand, a community might go all in and develop a zero-tolerance policy for, say, speeders: anyone caught going even one mile per hour over the limit must be stopped and cited. If police follow such a guideline, their discretion is reduced to zero.

        The almost fully unbounded discretion police now have under the federal Constitution to make traffic stops is especially incongruous with the fact that modern technology will soon make the need for traffic stops virtually obsolete. Red-light cameras and speed cameras have been used in some places to take a picture of the traffic transgressor and their license plate number in order to automatically ticket anyone going through a red light or a certain speed over the posted limit.44 Stops might still be beneficial in some cases to provide specific deterrence—that is, to get the driver to (at least temporarily)Page 238 → slow down and drive more carefully after the stop—or in more extreme cases such as reckless driving to serve the incapacitationist purpose of taking the driver into custody. But, again, the democratic and administrative organs of local government can determine those cases where a purpose above and beyond the notice achieved through automatic citations justifies the infringement on liberty occasioned by a traffic stop.

        One could argue that the administrative regulations I propose would essentially result in the executive branch changing the law. For example, forbidding traffic stops of motorists unless they go a certain number of miles per hour over the speed limit would effectively change the speed limit. However, there are often other ways of enforcing the law than by seizing offenders, particularly in the traffic offense context where, as discussed above, technology is fast making traffic stops unnecessary. Thus, the speed limit would still be what the legislature decrees regardless of which speeders are seized and which simply get a ticket in the mail. Moreover, as Davis recognized long ago, the executive branch is “making law” no matter what. The question is whether law should be made by executive officials at a higher, more politically accountable level so that it applies equally to all, or by the individual officer in the field on an ad hoc, arbitrary basis.

        Notice that automatic citations and zero-tolerance policies would result in a dramatic increase in the volume of motorists cited for routine traffic infractions. It is odd to think of this as somehow liberty-enhancing.45 But such a scheme is entirely consistent with the localized and process-based model of the Fourteenth Amendment that approximates the original understanding of 1868. When enough local denizens get tired of being pulled over for going thirty-six miles per hour on the way to the grocery store because of a community’s zero-tolerance policy, one of two things will change: either the zero-tolerance policy or the speed limit. Either way, change will occur through the democratic process.46 Indeed, we have already seen clamorous popular rejection of red-light and speed cameras in many places, precisely because they eliminate police discretion and because the usual beneficiaries of that discretion—the white and well-to-do—have the political clout to reject discretionless policing in favor of business as usual, with the burden of traffic stops falling disproportionately on poor people of color. Only if the courts were to take “business as usual” off the table would we see policing policies that are truly democratic.

        In this light, the Court’s own attempt to justify the result in Atwater on process-based grounds rings hollow. There, the Court surmised that warrantless arrests for misdemeanors need not be subject to constitutional Page 239 →constraints because the political process is adept at limiting the use of such arrests. The Court noted that some States have imposed their own restrictions on warrantless arrest authority, and that local governments have an interest in limiting warrantless misdemeanor arrests because they “carry costs that are simply too great to incur without good reason.” The Court also pointed to the “dearth of horribles demanding redress,” observing that Atwater and her amici could point to only “a handful” of “comparably foolish, warrantless misdemeanor arrests,” concluding that “the country is not confronting anything like an epidemic of [such] arrests.” The Court concluded that a constitutional rule was unnecessary because we can rely on “the good sense (and, failing that, the political accountability) of most local lawmakers and law-enforcement officials.”47

        The main flaw in this process-based argument is that political accountability can be relied upon only when a significant number of citizens are actually inconvenienced by police practices. But while the “dearth of horribles” and lack of “an epidemic” suggest that most police and local officials are acting responsibly, they also suggest that less than a critical mass of citizens are being adversely affected by the incredibly broad police discretion to arrest for minor offenses. That is precisely the problem of under-enforcement: large swaths of citizens unaffected by police practices, who consequently have no motive to demand change through the political process, dotted with cases of adversely affected citizens, with little power to achieve political change. Indeed, evidence now suggests that discretionary-arrest authority might fall heaviest on minority communities, whose stories flew under the Atwater Court’s radar and who also typically lack the political influence to effect change.48 Understood this way, the Court’s reliance on the lack of “an epidemic of unnecessary minor-offense arrests” to conclude that courts need not step in is positively perverse; it is precisely when practices are not widespread that democratic controls cannot be expected to work.49

        The Court’s reliance on the political process to constrain traffic stops and minor-offense arrests rings particularly hollow in light of (1) the Whren Court’s refusal to take into account local police guidelines—there, “police regulations which permit[ted] plainclothes officers in unmarked vehicles to enforce traffic laws ‘only in the case of a violation that is so grave as to pose an immediate threat to the safety of others’”—in determining the reasonableness of a traffic stop50 and (2) the Court’s later decision in Virginia v. Moore—discussed in the Introduction—that a minor-offense arrest made in violation of state law does not violate the Constitution.51 The Court grounded these decisions in a refusal to interpret the Fourth Amendment in a way that Page 240 →depends on “police enforcement practices [that] vary from place to place and from time to time.” The Court rejected the view that the Fourth Amendment was “so variable, and . . . made to turn upon such trivialities.”52

        Had the Court looked at cases such as Moore, Whren, and Atwater through the lens of the Fourteenth Amendment instead of the Fourth, the results could have been different. The officers’ failure to abide by Virginia law in Moore should have been determinative as to whether Moore’s arrest was consistent with “due process of law.” As for Whren, the police agency there complemented state law by promulgating internal rules on when arrests should or must be made.53 If due process of law at its core means that police have to obey the law, then police failure to follow the regulations they themselves set forbidding traffic enforcement by plainclothes officers in unmarked cars also could qualify as a deprivation of liberty without due process of law.54 Such a bright-line rule would ensure a sturdier guidepost than a test involving, as the Whren Court put it, either “the actual motivations of the individual officers” or “whether the officer’s conduct deviated materially from usual police practices, so that a reasonable officer in the same circumstances would not have made the stop for the reasons given.”55 Rather than attempting to plumb the depths of an individual officers’ consciousness (or subconscious) or ask what was “usual” or “reasonable,” we simply have to look at whether the police followed the rules. And, in Atwater, the complete absence of any such rules limiting officer discretion itself means that Atwater’s arrest was inconsistent with “due process of law.” Of course, this means that the outcomes of cases could differ based on the laws and rules in place in each jurisdiction. But that is a product of the fact that the “law” in “due process of law” refers primarily to the underlying positive law of the State. The Court’s aversion to a “variable” Fourth Amendment is thus unfounded; as we have seen throughout this book, variability is baked into the Fourth and the Fourteenth Amendments.

        Whren in particular provides a poignant example of the hazards of ignoring the Fourteenth Amendment and the deep connections between racial discrimination and discretionary search-and-seizure authority. The specter lurking behind Whren, obviously, is racial profiling; as the Court pointed out, both Whren and his codefendant were Black. The Court’s answer to this concern was that although “the Constitution prohibits selective enforcement of the law based on considerations such as race . . . the constitutional basis for objecting to intentionally discriminatory application of laws is the Equal Protection Clause, not the Fourth Amendment.”56 But showing intentional discrimination is virtually impossible, short of a brazen admission by someone who (by hypothesis) has already shown no compunction about discriminatingPage 241 → and therefore probably has no compunction about lying about it.57 And intentional discrimination is quite beside the point when the decision to seize is infected with implicit bias of which the officer might be wholly unaware.58

        Had the Court seen that every Fourth Amendment case is also a Fourteenth Amendment case, it could have seen that the dichotomy it drew between the two provisions was illusory.59 The Court’s artificial separation of the Fourth Amendment from the Fourteenth ignored the fact that the two work together synergistically. As a result, instead of requiring police to obey local regulations designed to limit their discretion, as a way of flushing out unconscious or otherwise undetectable discrimination, the Court sent claims of racially disparate policing off to face an almost insurmountable hurdle.

      
      
        The Stop-and-Frisk Problem

        One of the greatest expansions of police discretionary authority took place as a result of the Supreme Court’s 1968 decision in Terry v. Ohio. There, a police officer forcibly seized and frisked three men whom he spotted engaging in activity that made him reasonably believe that the men were about to rob a store. Specifically, he watched each man individually walk back and forth past the store over a dozen times, looking in each time, and then meet up again with his cohorts. The Supreme Court held that, although the officer lacked probable cause for a full-scale arrest or search, he had “reasonable suspicion,” a lower tier of individualized suspicion, and that was enough for him to temporarily seize the men and pat them down for weapons.60

        Terry has blossomed into a widely used investigative tool for police; nearly every cognizant American adult is likely familiar with the term “stop and frisk.” Where police lack probable cause, but have reasonable suspicion, that “criminal activity may be afoot”—that is, that a crime has been, is being, or is about to be committed—they have the authority to forcibly, though temporarily, detain individuals to investigate. If there is reasonable suspicion that the person is “armed and presently dangerous,” police may also frisk them for their own safety and the safety of others. Reasonable suspicion exists when police can “point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant [an] intrusion.”61 This is not a difficult standard to meet. The fact that a person runs from police in a “high-crime area,” for example, is enough to constitute reasonable suspicion to stop.62

        The Court’s Terry jurisprudence has been roundly criticized. While the Terry opinion could have been interpreted narrowly, it “contained the seeds of Page 242 →enormous discretion for law enforcement.”63 This discretion, it is argued, has been used disproportionately to initiate street encounters with young Black men in economically depressed urban areas.64 Bennett Capers identifies Terry as the fount of a Fourth Amendment jurisprudence that ignores the equal citizenship promise of the Fourteenth Amendment.65 As with traffic stops, as Harcourt and Meares put it, the evidence of racial disparities in police decisions to make Terry stops is “overwhelming.”66 Devon Carbado has contended that Terry has facilitated police violence against Black people.67

        These criticisms are well taken. Terry and its sequelae give the police inordinate discretion to decide whether and when to intrude upon the liberty of civilians, or to refrain from doing so, whenever the low barrier of “reasonable suspicion” is met. Unlike probable cause, which itself means something lower than “more likely than not,” police quite often encounter objective, articulable facts from which one could infer that something nefarious is occurring in circumstances that, to other reasonable police officers, are innocuous. As Bill Stuntz pointed out: “Reasonable suspicion of drug activity might cover a large fraction—sometimes, a large majority—of the young males hanging around on the street in communities where drug sales happen.”68

        Courts have applied the “reasonable suspicion” standard in a way that is highly deferential to police expertise. Although Terry required “specific and articulable facts” that crime “may be afoot,” it often seems that courts find reasonable suspicion whenever officers can “point to specific and articulable facts,” full stop. Judge Jacques Wiener of the U.S. Court of Appeals for the Fifth Circuit sardonically summarized a list of twenty or so facts that courts have relied upon in concluding that reasonable suspicion to stop a motorist existed, where half of those facts contradict the other half; that a “vehicle was suspiciously dirty and muddy,” for example, gave rise to reasonable suspicion but so, too, did the fact that a “vehicle was suspiciously squeaky-clean.”69 Judge George Pratt of the U.S. Court of Appeals for the Second Circuit engaged in a similar exercise regarding facts that courts had held sufficient to create reasonable suspicion to stop a traveler at an airport: for example, that one suspect “[w]alked rapidly through [the] airport” and another “[w]alked aimlessly through [the] airport” provided reasonable suspicion as to both.70 That so many contradictory circumstances might give rise to reasonable suspicion that crime is afoot allows police to pick and choose among them to initiate forcible investigative detentions. The Terry doctrine is problematic because even those who are entirely innocent of crime often do or say things that get them to the level of reasonable suspicion.71

        Yet the problem is not so much the reasonable suspicion standard. When Page 243 →police face the potential of a truly dangerous situation or other exigency, we want them to at least investigate and protect the public, and themselves, on lesser facts than would justify a full-blown arrest or search. That is why the Court has strongly hinted that the exigent circumstances exception to the warrant requirement kicks in whenever police have mere reasonable suspicion, not probable cause, to think that the exigency exists.72 Indeed, the Terry case itself fits this paradigm: the officer there, outnumbered three to one, had reasonable suspicion that the suspects were about to commit a daytime robbery of a store, which often involves deadly, concealed weapons. Waiting to develop probable cause—much less to obtain a warrant—could have had deadly consequences for the shop owner, its patrons, the suspects, and the officer himself.73

        The real problem with Terry is that it has expanded in two different directions far beyond this initial exigency-based rationale. First, it has been extended to apply even to offenses that, in their ordinary commission, are not dangerous.74 Not long after it was decided, the Court wrote that reasonable suspicion was sufficient for a stop of a vehicle near the border to check for undocumented aliens.75 Later, in Florida v. Royer, a plurality of the Court, though finding the detention there unlawful, assumed that Terry applied where “the public interest involved is the suppression of illegal transactions in drugs or of any other serious crime.”76 Though it has never addressed this issue head on, the Court has applied Terry for decades in numerous cases of suspected drug trafficking or possession, serious offenses but hardly crimes dangerous in themselves.77

        Second, Terry has been stretched to cover offenses, dangerous or not, that have already occurred. In United States v. Hensley, the Court held that “a Terry stop may be made to investigate [reasonable] suspicion” that a person has already committed a felony, in that case twelve days prior to the stop.78 But the stop in Terry was justified not to investigate a past, completed offense but to head off an incipient and imminent one. In the latter case, we afford police the discretion to act precipitously only because there is no other choice. In the former case, police discretion can and should be channeled by legislative and administrative guidelines and, where necessary, warrants based on probable cause.

        Bill Stuntz aptly summed up the problem: “[I]nstead of Terry stops being an exceptional police tactic used to combat an exceptional crime, they are a very common tactic used to combat a very common crime.”79 It need not have been this way. Read carefully, Terry itself is limited to dangerous crimes that are imminent or that have just occurred. The Terry Court limited its holding Page 244 →to cases where police have reasonable suspicion “that criminal activity may be afoot and that the persons with whom he is dealing may be armed and presently dangerous.”80 Courts have generally read the italicized language as limited to the “frisk” part of “stop and frisk.” But the Terry opinion focuses on the frisk, treating the stop merely as an incident thereto, so there is reason to believe that Terry meant that even the stop may occur only upon reasonable suspicion of danger.81 Prominent Second Circuit Judge Henry Friendly read Terry as thus limited to dangerous crimes that are imminent or that have just occurred:

        
          Terry v. Ohio was intended to free a police officer from the rigidity of a rule that would prevent his doing anything to a man reasonably suspected of being about to commit or having just committed a crime of violence, no matter how grave the problem or impelling the need for swift action, unless the officer had what a court would later determine to be probable cause for arrest. It was meant for the serious cases of imminent danger or of harm recently perpetrated to persons or property, not the conventional ones of possessory offenses.82

        

        These words were echoed by Justice William Brennan in dissent when Judge Friendly’s position was rejected by the Supreme Court.83 This potential limitation on Terry has now been buried under five decades of cases.

        It ought to be disinterred. Terry today provides police with as much discretion to intrude upon civilian liberty as the postbellum vagrancy laws did.84 To cabin police discretion in a way faithful to the understandings of the framers and ratifiers of the Fourteenth Amendment, we ought to go back to Terry’s roots: allow the police discretion to intrude upon the private affairs of citizens on less than probable cause and a warrant, and unguided by specific statutory or administrative guidelines, only when necessary to investigate dangerous conduct that is about to occur or that has just occurred.85

      
      
        The Problem of Unjustified Police Violence

        It is in the regulation of police violence that the failure of Fourth Amendment doctrine has been most profound, most disappointing, and most tragic.86 One of the primary impetuses behind the Fourteenth Amendment was the horrific violence exacted against Black people and, to a lesser extent, loyal whites and Northerners in the postbellum South, often by state agents. Thus, it is in protecting citizens from the unjustified use of violence by state officials that Page 245 →constitutional doctrine should be particularly robust.87 Unfortunately, just the opposite is true. Today, studies all but uniformly suggest that people of color are disproportionately affected by police violence.88

        One problem is that the Fourth Amendment has been deemed to protect against police violence only when it constitutes a “seizure” of the person. Thus, the Fourth Amendment has been considered inapplicable to unsuccessful attempts to use force (as when a police officer shoots at but misses another person), intended physical force against an unintended target (as when a police officer shoots at one person but hits another), and physical force used for some reason other than to restrain (as when police fire projectiles into a crowd to get them to disperse).89 Instead, such cases are governed by a different “substantive due process” standard, which is satisfied only if the officer acted with “a purpose to cause harm unrelated to [any] legitimate object,” so that his conduct is “shocking to the conscience.”90

        To make matters worse, the Court held in Graham v. Conner, discussed in more detail below, that where the Fourth Amendment applies, the Due Process Clause of the Fourteenth Amendment does not. Where the Fourth Amendment “provides an explicit textual source of constitutional protection against [a particular] sort of physically intrusive governmental conduct, that Amendment, not the more generalized notion of ‘substantive due process,’ must be the guide for analyzing the[] claim[].”91 Thus, rather than recognize the roots of the Fourteenth Amendment in the post–Civil War use of state violence against Black Southerners, the Graham Court took the Fourteenth Amendment entirely out of the equation of police violence where there is a “seizure.” Rather than working together, after Graham, the Fourth and Fourteenth Amendments are mutually exclusive.92

        Even where the Fourth Amendment is deemed to apply, its treatment of police violence is out of whack. Let’s start with Max Weber’s premise that, in a liberal democracy, the State has a monopoly on legitimizing the use of violence against its citizens.93 Individuals can lawfully engage in violence of the type relevant here in two circumstances. First, the State grants a very limited license to private citizens to use violence on those rare occasions defined by law when violence that would otherwise be criminal is deemed justified, for example when used in self-defense.94 Second, because the State must operate through individuals, it must give agents of the State the authority to use violence on occasion, so it creates special defenses for those enforcing the law.95 Police use of force would, if committed by an ordinary person and not for law enforcement purposes, be a crime or tort: from harassment for a simple shove, to assault for more injurious but nonlethal conduct, to homicide. Thus, Page 246 →state-law defenses—special law enforcement defenses as well as defenses that apply to all people—usually protect police officers in their use of force.96 In particular, most if not all justifiable police use of force fits within one or more of three state-law defenses: self-defense; defense of others; and the public authority defense, which typically permits force in making an arrest, preventing an escape, preventing crime, or otherwise keeping order.97

        The legality principle demands that state agents obey these laws when using violence. Based on that principle, police should be considered to be acting within the confines of due process of law only when and only to the extent that they would be justified under state law by these three justification defenses. If police have a valid defense under state law, then the target of the violence has not been deprived of liberty without due process of law. Where a state agent’s use of force is unjustified under state law, however, the Due Process Clause is implicated.98

        It is black-letter law that defenses involving use of force can ordinarily be satisfied only if, and only to the extent that, the use of force was necessary.99 “In justification defenses, this [necessity] requirement is essential: if the force used is not necessary in both its nature and degree to respond adequately to a threat to one of the recognized interests, it is a crime.”100 As a result, state laws always limit the use of force, deadly or not, in self-defense or defense of others to situations where the type and amount of force was necessary. And virtually all States require that force be used only when, and only to the extent that, it is necessary to enforce the law, particularly when it comes to deadly force.101 Thus, police in virtually every State would be violating state law—and, under the legality principle, potentially the Fourteenth Amendment—if they used unnecessary force.

        Likewise, state self-defense and defense-of-others statutes typically limit these defenses, or even bar them completely, for those who “provoke” the violence against them or are the “initial aggressors.” This means that if A commits an aggressive or provocative act toward B and B responds with force, A’s right to continue to use, or to escalate, violence against B in response is restricted or even eliminated. Although what qualifies as “provocation” or “aggression” is extraordinary unclear, some form of this rule applies in every State.102 Thus, if a police officer claims to have used force in self-defense or defense of others, the claim should not be analyzed solely as of the instant of the use of force. One must look to what, if anything, the officer did to precipitate the violence. For example, where police violate knock-and-announce or daytime-search requirements when serving a warrant, and the homeowner, thinking she is being burglarized, responds with deadly force, we cannot evaluate the Page 247 →deadly force used by police in response without considering whether their initial unlawful entry made them the initial aggressors. Moreover, even state public-authority-defense statutes sometimes require, or could be interpreted to require, that the totality of police conduct prior to the need to use force be reasonable before an officer is entitled to the defense. This means that, as with the “initial aggressor” rule, if the officer culpably created the conditions under which she then found it reasonably necessary to use force to make an arrest, her entitlement to the defense should be limited or even barred completely.103

        Unfortunately, Fourth Amendment doctrine on police violence has diverged from state law. Rather than having the Constitution follow state law, essentially the reverse has occurred; the Supreme Court has set a Fourth Amendment standard wholly divorced from state law, and state legislatures, courts, and police agencies have then incorporated that standard into their own laws and guidelines. In effect, the Court should have incorporated state law into the constitutional standard, but it has instead in many places displaced state law with a watered-down version that permits force, even deadly force, by police even when such force is unnecessary.

        The process began in Tennessee v. Garner, where an officer shot and killed a teenaged boy trying to elude police after a suspected burglary. In fashioning a Fourth Amendment rule, the Court looked to state laws on the defense of use of deadly force to effectuate an arrest. The Tennessee statute authorized an officer to “‘use all the necessary means to effect [an] arrest’” for any felony. The Court noted that this common-law rule was the law in about twenty-one States. By contrast, other States limited the use of deadly force to those situations where it was necessary to arrest someone suspected of committing a violent felony or who was likely to be a serious danger to others if not apprehended immediately. The Court rejected the common-law rule as a constitutional standard and held that the Fourth Amendment permits the use of deadly force to seize a fleeing felon only when “the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others,” so long as deadly force is “necessary to prevent escape, and . . . where feasible, some warning has been given.”104

        Notice that, in Garner, the only question was about what Paul Robinson called a “triggering condition,” a fact that had to exist to justify the use of physical force.105 The question was whether the potential escape of any felon, or instead only some subset of felons, triggers the authorization to use deadly force in law enforcement. Whichever formulation was appropriate, neither had anything to do with what Robinson called a “limitation,” a rule restricting the use of deadly force in law enforcement once the authorization for the Page 248 →use of force has been triggered. One key limitation under state law, Garner itself recognized, is that deadly force be “necessary to prevent escape.”106

        Four years later, in Graham v. Connor, the Court held that the Fourth Amendment governs all use of force, not just deadly force, in making an arrest. The Court wrote that, because the Fourth Amendment demands reasonableness, the question whether excessive force was used “requires a careful balancing of the nature and quality of the intrusion on the individual’s Fourth Amendment interests against the countervailing governmental interests at stake.” This balancing should take into account “the facts and circumstances of each particular case, including the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers and others, and whether he is actively resisting arrest or attempting to evade arrest by flight.”107 Thus, Graham decided that a loose Fourth Amendment reasonableness analysis applied to excessive force cases involving nondeadly force, with many factors relevant and none dispositive. One such factor is “whether the suspect poses an immediate threat to the safety of the officers and others.” But this factor would generally be a triggering condition for a state-law claim of self-defense or defense of others. Another such factor, “whether [the suspect] is actively resisting arrest or attempting to evade arrest by flight,” would generally be a triggering condition for a state-law public-authority defense. Thus, Graham downgraded the triggering conditions for these defenses—each essential under state law for an actor to claim the respective defense—to mere “facts and circumstances” to be weighed with everything else.108 Graham used some form of the word “necessary” only once, and only then in emphasizing how much leeway police should be given in determining “the amount of force that is necessary in a particular situation.”109 The essential state-law limitation of necessity was lost in Graham, awash in a sea of reasonableness.

        The final act in this play occurred in 2007 in Scott v. Harris, where a police officer had executed a maneuver to stop a motorist who was evading arrest and driving recklessly at a very high rate of speed. The maneuver caused the motorist to crash, rendering him a quadriplegic, and he sued, claiming a violation of the Fourth Amendment. Although hitting a speeding motorist from behind while traveling at very great speeds certainly constituted deadly force, the Court declined to apply Garner. Instead, the Court “reimagined the Garner holding,” and held that even in cases where deadly force is used, the heavily fact-intensive test from Graham applies.110 Whether the force used was deadly or nondeadly, courts must “slosh [their] way through the factbound morass of ‘reasonableness’” by balancing the government’s interest Page 249 →in effecting the seizure against the individual’s interest to be free from the type of force used.111

        Having ignored the necessity limitation in Graham, the Court affirmatively rejected it in a footnote in Scott. In response to the plaintiff’s argument that Garner established that deadly force is constitutionally permissible only if “necessary to prevent escape,” the Court wrote:

        
          The necessity described in Garner was, in fact, the need to prevent “serious physical harm, either to the officer or to others.” By way of example only, Garner hypothesized that deadly force may be used “if necessary to prevent escape” when the suspect is known to have “committed a crime involving the infliction or threatened infliction of serious physical harm,” so that his mere being at large poses an inherent danger to society.112

        

        This is nonsense. The Garner Court did not use commission of “a crime involving the infliction or threatened infliction of serious physical harm” as an example of when it is “necessary” to use deadly force “to prevent escape.” It was positing the triggering condition for use of deadly force to prevent escape. But the triggering condition has nothing to do with the traditional state-law limitations on the use of deadly force, including the necessity requirement.

        Having thus dispatched the state-law necessity requirement, the Court reiterated Graham’s holding that no single factor was essential in evaluating police use of deadly force: “Garner did not establish a magical on/off switch that triggers rigid preconditions whenever an officer’s actions constitute ‘deadly force.’”113 While that statement is literally true—no one can possibly predict the infinite variety of factual scenarios that could give rise to a need to use deadly force—under the black-letter state law of justification defenses, there is a “rigid precondition” to the use of deadly force: necessity.114

        As a result, lower courts have come to the troubling conclusion that the use of force, even deadly force, does not violate the Constitution even in cases where its use may have been unnecessary. As Rachel Harmon found,

        
          a number of federal courts have effectively ruled that the relationship between the amount of nondeadly force an officer used and the amount that was necessary is irrelevant so long as some force was justified. Others have suggested that so long as Garner’s test for deadly force is satisfied, it is irrelevant whether less deadly force would have achieved the same end.115

        

        Page 250 →In effect, it is widely believed, even among lawyers, that the Supreme Court’s jurisprudence in this area displaces the state law that it is supposed to instead reflect.116 Thus, many police guidelines appear to ignore their own state-law limitations on the use of force. As discussed above, virtually all States include a necessity limitation in their law enforcement justification defense. And use of force is one area where law enforcement agencies have already promulgated a web of regulations that address the issue on a more granular level than does state law.117 Yet Brandon Garrett and Seth Stoughton, in their review of the use-of-force policies of the Nation’s fifty largest police departments, found that “[f]ew policies speak to any overall view that the need to use force should be minimized and that force should be avoided, when it is possible to do so.” Specifically, only about half “counseled minimizing the need to use force, or that officers use the minimum force necessary.” In addition, providing a verbal warning prior to the use of force is an important aspect of necessity, but while most agencies required a verbal warning prior to the use of deadly force, only about half required such a warning prior to the use of nondeadly force.118 The findings of Osagie Obasogie and Zachary Newman, who examined the use-of-force policies of the police departments of the seventy-five largest American cities, are even more startling. According to their study, only 31 percent of the policies required exhaustion of alternatives before resorting to force, only 19 percent required continuous reassessment of the situation, only 17 percent required proportioning force to resistance, and only about half emphasized the importance of de-escalation.119 Each of these is an aspect of necessity.

        Instead of reflecting each State’s constraints on the use of force, the policies reviewed in these studies often restate the Graham v. Connor standard of overall reasonableness, either alone or in conjunction with other guidelines. About half of the policies in the Garrett and Stoughton study “relied upon language from Graham and the Supreme Court’s Fourth Amendment cases when setting out their general requirements for the use of force.”120 Every policy studied by Obasogie and Newman at least mentioned the Graham reasonableness standard, and many did not provide much more guidance. Obasogie and Newman concluded: “Most policies foster symbolic compliance with Graham’s statement on reasonableness instead of providing specific rules and processes for officers to engage when deciding whether to use force.” Thus, rather than attempting to concretize the Supreme Court’s vague Graham reasonableness standard into usable, localized norms, these agencies merely reiterate that standard. These policies fail to provide “meaningful guidance on what type of force is in or out of bounds” and what tactics police must take in order to obviate the necessity of using force.121

        Page 251 →Graham has even infected state law itself. Some state courts, in interpreting statutes or common-law rules on police use of force, will use as their guide, not state common law, but Graham, “with some explicitly incorporating constitutional jurisprudence into state law.” Seth Stoughton’s impressive fifty-State survey found that in thirty-one States, courts have “referenced” Graham in “applying or discussing state law,” and a few have even “explicitly adopt[ed] part or all of the constitutional framework as a matter of state law.”122 State prosecutors, too, have mistakenly applied Graham in determining whether to bring criminal charges against police.123 This has it exactly backwards. State law ought to set the standards by which police must act, and the Constitution must ensure that they do so. Instead, state law in many places reflects a national model imposed from above by Graham, and police “agencies may be adopting generic standards in lieu of engaging in collaborative, stakeholder-informed policymaking that is responsive to local circumstances and concerns.”124

        Notice how far removed this state of affairs is from the original understanding of the Fourteenth Amendment. The framers and ratifiers of that Amendment looked first to the use of state law to cabin state violence against the formerly enslaved. The Due Process Clause requires first and foremost that state officials obey state law. Thus, we should look to the States’ own regulation of the use of force by police through their statutory and common-law rules on the justification defenses of self-defense, defense of others, and the law enforcement defense. These rules are detailed enough to address common issues involving the use of force—for example, reasonable belief, necessity, imminence, proportionality, and provocation—flexible enough to be applied in varying factual scenarios, and, if properly applied, narrow enough to strictly limit the use of violence by state agents. In addition, state law and local regulations sometimes go further and forbid particular uses of force, such as chokeholds or tear gas, either altogether or in particular circumstances.125 It is this law that police should have to follow.

        Instead, Graham has pushed state law offstage and replaced it with a vague “reasonableness under the totality of circumstances” standard, totally divorced from any statutory detail or common-law accretions of state justification defenses. If state law were as vague as Graham, the nondelegation principle would require police agencies to provide more specific guidelines about de-escalation, exhaustion of alternatives, proportionate use of force, warnings, and so on. Instead, many police agencies simply mimic Graham, leaving police an enormously wide range of discretion on whether and to what extent to use force, deadly or not, in any given situation. Instead of reflecting state law back on itself, Fourth Amendment doctrine replaces it, Page 252 →giving police far less guidance and far more discretion than they otherwise would have. Instead of state policymakers constraining that discretion with specific guidelines on the use of force, the Supreme Court has created “a negative feedback loop,”126 whereby the Court issues a vague national standard and local agencies simply adopt that standard as their own with no elaboration or local customization.

        In an ideal world, state agents would be bound, as a matter of federal constitutional law, to obey state law, including the law regarding the use of force. This does not mean, however, that every unjustifiable use of force should also be considered a violation of due process. Recall from Chapter 10 that it is the failure to follow the law by the State itself, not just by a single agent, that constitutes a deprivation of “life, liberty, or property without due process of law.” After all, it was not just the horrific violence exacted against Black Southerners that spurred the Reconstruction-era Republicans to enact the Fourteenth Amendment; it was the fact that this violence went unpunished. Where the State properly holds police accountable for their unjustified acts of violence, then due process has been provided. Unfortunately, although things are improving on that score, we still often hear of police going unindicted, acquitted, or under-punished in ways all too reminiscent of the immediate postwar South.

      
      
        Conclusion

        Mainstream Republicans of the Reconstruction era wanted to protect Americans from arbitrary searches and seizures by States but they were also big believers in federalism. They did not contemplate that the Fourteenth Amendment would make the minutiae of search-and-seizure rules uniform across the Nation. Instead, they understood the Amendment as imposing something like a process-based constraint. As long as state legislation on searching and seizing did not discriminate on its face, in its intent, or in its application, as long as state officials actually followed the law, and as long as officials were not given excessive discretion that would permit arbitrary and discriminatory practices, the federal government would not interfere with the States’ search-and-seizure activities.

        Today, state officials can violate ordinances that prohibit the rest of us from snooping through other people’s trash but they cannot go up to a person’s front door and remain for ninety seconds without knocking even if that would not be considered a trespass by a local jury. Individual officers, with no guidelines or controls, can interdict drugs by choosing one motorist among Page 253 →hundreds who are going at least one mile per hour over the speed limit when the officer has an inarticulable hunch—perhaps unconsciously tainted with racial bias—that the driver might be transporting drugs. But a state or locality beleaguered by drugs cannot conduct narcotics interdiction by making a collective decision to allow themselves to be stopped at checkpoints in a way that virtually eliminates individual officer discretion and spreads the pain equally. And police can violate state law by using even deadly force without regard to centuries-old limitations on justified use of force: necessity, imminence, and proportionality.

        None of this makes sense. If the idea of “due process of law” means anything, it means that the police must, as the Court once said in a different context, “obey the law while enforcing the law.”127 When police act with no legal authorization, or they go beyond that authorization or the guidelines that they themselves set up, or they act pursuant to purported legal authority that grants them virtually unfettered discretion, they are neither obeying nor enforcing the law. They are making it.
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