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Introduction

The most popular prayer in the Jewish liturgy is also one of the most
arcane. Jews all over the world assemble in synagogues as the holiest day
of the Jewish year is ushered in, only to hear the cantor chant, three
times, in Aramaic, a formula absolving them of all resolutions
undertaken under the rubric of seven ancient votive institutions: nidrei,
esarei, haramei, qonamei, kinnuyei, qinnusei, and shevu ot. The precise
meaning of these terms is unclear even to the foremost translators of the
prayer book into English, who for the most part substitute a shorter list
of general terms such as “vows, oaths, and pledges,” or the like.! These
translators are in good company. Rav Natronai Gaon of eighth-century
Babylonia attests that in his day the laws of vows had not been studied in
Babylonia for over one hundred years.2 He cites one of his predecessors,
Rav Yehudai Gaon, one of the most eminent rabbinic scholars of the
seventh century, as follows:

And Rav Yehudai Gaon, light of the world, said as follows: we do not
study Nedarim [the talmudic tractate that deals with vows], nor do we

1So Birnbaum 1951:490: “All personal vows we are likely to make, all personal
oaths and pledges we are likely to take....” Birnbaum justifies this paraphrase in
his introduction (1951:xvi) as follows: “The Kol Nidre passage...contains words
like konam and konas, used as substitutes for the word korban (“sacrifice”) to
express a self-imposed vow. Synonyms such as these cannot of course be
translated literally.” While this may very well be the case, it is not clear that
Birnbaum himself was aware that a herem is not a personal vow, oath, or pledge,
but a communal vow or resolution (see Chapter 3 below). Other translators
translate ginnusei “penalties” (see Birnbaum 1951:xvi), apparently unaware that
the term is derived from onp (see Chapter 4 below), not 03, “penalty.” Moreover,
neither Birnbaum nor most other translators see fit to explain, whether in a note
or in the introduction, the difference between the various terms included in their
abridged list, e.g. the difference between an oath and a vow. It is clear that the
exigencies of translation can account only in part for the liberties taken by the
translators of the prayer book in their treatment of Kol Nidre.

2See below, Chapter 7, section 1, and note 8 there.

1



2 Kol Nidre

know how to rule strictly or leniently in this area, neither regarding
oaths nor regarding vows.3

The laws of vows also engendered confusion among ancient Christians.
The church father Origen terms a votive practice cited in the New
Testament asaphestaron, “rather obscure.”# Contemporary scholars
studying Second Temple Judaism and early Christianity also often write
that ancient texts dealing with oaths and vows are obscure or unclear.® In
large measure, this is due to the fact that to this day there is no
introduction to the laws of oaths and vows in the Bible, Talmud, and
ancient Judaism. This volume is designed to address that need.

The seven votive institutions mentioned in the Kol Nidre prayer:
neder, issar, herem, qonam, kinnui, qonas and shevu'ah, are not mere
synonyms. Each has a history and a meaning of its own. Most originated
in biblical times, and evolved throughout the Second Temple period
before achieving their final form in rabbinic literature. The sheer number
of terms would indicate that such institutions were widely used in
ancient Israel, and, indeed, a number of tractates of the Talmud, among
them Nedarim, Shevuot, and Arakhin, are devoted to these institutions
alone. Unfortunately, these tractates are still not widely studied, and the
obscure nature of the subject is the cause of much confusion when
contemporary scholars encounter oaths or vows in Second Temple
sources and in rabbinic literature.®

This book is conceived as an English introduction to the laws of
oaths and vows of various types as they appear in biblical, Second
Temple, and rabbinic sources. It should be noted that no comparable
work exists in Hebrew or English. From the methodological point-of-
view, the present work differs significantly from the little scholarship
that does exist on the subject. Previous scholarship has tended to
interpret obscure references to votive institutions in Second Temple texts
in light of the dominant rabbinic conceptions expressed in the Mishnah
and Talmud.” It is my belief, however, that these institutions developed
over time, and that pre-rabbinic sources represent an interim stage
between biblical and rabbinic usage of votive terminology. These sources
should not be understood in light of subsequent rabbinic development;
on the contrary: it is precisely the Second Temple texts, however obscure

SLewin 1942, volume 11:22-23. See also references cited below, Chapter 7, note 8.
4See below, Chapter 4, section 3, and references cited in notes 53-54 there.

5See below, Chapter 1, section 3, and references cited in note 22 there.

6See previous note, and see also references cited below in Chapter 1, notes 1, 16,
23, 24, 36, 45 and 56.

7See examples cited immediately below.



Introduction 3

they may be, that provide the clues toward understanding the evolution
of these institutions in rabbinic literature.

The first five chapters of the book are devoted to the institutions
mentioned in the Kol Nidre prayer: neder, issar, herem, gonam/kinnui/qonas,
and shevu’ah. The terms neder, issar, herem and shevu ah are of biblical
origin, and the chapters devoted to these terms begin with an extensive
treatment of the biblical usage or usages, followed by an analysis of the
development of these usages during the Second Temple and rabbinic
periods. Neder, herem and shevu ah are biblical votive institutions. The use
of the terms neder and shevu’ah in the Bible is relatively straightforward,
while the term herem, by contrast, is used in a number of different senses
in the various strata of biblical literature. Issar in the Bible is not a votive
institution in its own right at all; it is simply a word meaning obligation
used in conjunction with the word shevu'ah. It is only in rabbinic
literature that the term issar takes on technical meanings of its own.
Qonam, kinnui and qonas are institutions that originated in the rabbinic
period, and the chapter devoted to these terms focuses on their
etymology and origin.

The term neder, “vow,” is used in two senses in rabbinic literature. A
dedicatory vow is a promise to devote something or someone to the
Temple; a prohibitive vow is a ban placed on a specific property, barring
its use by the votary himself or by another person mentioned in the vow.
A votary can either devote his property to the Temple outright, or liken
his property to dedicated property with formulae such as “gorban
(“offering’) is that which I/so-and-so shall eat,” prohibiting its use as if it
were an offering. The Rabbis conceived of both of these as biblical
institutions.?

Contemporary scholarship has taken the rabbinic conception at face
value. Numbers 30 is often interpreted by modern scholars as referring
to prohibitive vows, in the wake of rabbinic interpretation.® References to
prohibitive vows in the Damascus Document,!? Philo,!! the New
Testament,'? and an ossuary inscription discovered in the Kidron
Valley'3 are interpreted by most scholars as rabbinic-type prohibitive
vows, in which the banned object is likened to a Temple offering without
actually being donated to the Temple.l* Following the rabbis, scholars

8See below, Chapter 1, section 1.

9See Chapter 1, note 1, below.

10CDC XVI, 13-15. See below, Chapter 1, section 5.

1Philo, Hypothetica, cited in Eusebius’s Praeparatio Evangelica VIII, 7.3-7.5 (LCL,
Philo, volume 9, pp. 424-427). See below, Chapter 1, section 6.

12Mark 7:11, Matthew 15:5. See below, Chapter 1, section 3.

13See below, Chapter 1, section 4.

14See references cited below in Chapter 1, notes 25, 45, 55 and 56.



4 Kol Nidre

assume that this type of vow is of biblical origin, and therefore are not
surprised to encounter it in Second Temple sources. They often note,
however, that the texts themselves are obscure, and seem to indicate that
an actual offering to the Temple may be contemplated.!5

In fact, the prohibitive vow is nowhere mentioned in the Bible.
Biblical vows are all dedicatory.!¢ The notion of likening property to an
offering is quite strange in its own right. Moreover, analysis of the
formulae used in prohibitive vows in both Second Temple and rabbinic
literature suggests that originally, prohibitive vows were actually
dedicatory vows of a specific type, which could not take effect for
technical reasons. The only practical effect was a personal prohibition.
These vows represent a transitional stage between the biblical dedicatory
vow and the rabbinic vow likening property to an offering. This type of
vow was apparently originally conceived as an oath substitute. Oaths
were avoided by the populace and discouraged by the Rabbis because
they involved the use of God’s name, and, in the words of the Decalogue,
“the Lord will not acquit him who takes his name in vain.”1”

The term issar in the Bible simply means obligation or promise.!8 It is
used only in conjunction with the term shevu'ah, “oath,”? in order to
distinguish a future-tense promissory oath from a past-tense asseverative
oath. In rabbinic literature the term issar is used and defined in a number
of different ways. In the Palestinian Talmud it refers primarily to a
prohibitive vow of the type discussed above, but not all the references to
issar in PT are easily interpreted in this light.?0 The term was clearly not
in use at all in Babylonia, and thus the fourth-century scholars Rava and
Abaye have no choice but to offer their own conjectures as to its
meaning.?!

Once again, a Second Temple source provides the link between
biblical and rabbinic usage. The Scroll of Fasting, a proto-rabbinic
document from the Second Temple period, mentions the term issar.22 A
reading unprejudiced by later rabbinic usage would indicate that in the
Scroll of Fasting issar is used in yet another sense: it is a solemn promise
to undertake a fast. This promise is binding even if no votive
terminology is used, and therefore it is referred to by the biblical word
issar, “promise.” Once we have established that this meaning is the one

15Gee references cited below in Chapter 1, note 22.

16See below, Chapter 1, section 1.

17See below, Chapter 1, at the end of section of 3, and note 33 there.
185ee below, Chapter 2, section 2.

19Numbers 30:3-15.

205ee below, Chapter 2, sections 5 and 6.

21BT Shevuot 20a. See below, Chapter 2, section 6.

22Gee below, Chapter 2, section 4.
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attested in pre-rabbinic sources, it becomes clear that it lies behind
tannaitic and early amoraic usage as well. It is only toward the end of the
third century that the custom of undertaking a fast with an issar fell into
disuse, and at that point the amoraim began to suggest other
interpretations of the term, reading those interpretations into earlier
sources as well.23

The term herem is used in the Bible in a number of senses. At root, a
herem was a communal dedicatory vow. A herem is the dedication to the
Lord as an offering of communal property or of human beings whose
lives are declared forfeit by the community either in the context of war or
as a punitive measure.?* People and property declared herem become
sacred, and their sanctity is contagious: anyone who touches them
becomes herem himself.?> Thus the salient feature of herem property is the
fact that it is off-limits. In rabbinic literature, however, the term herem is
used primarily in the sense of “excommunication,” without any inherent
sanctity, and the link between this herem and the biblical herem has not
been satisfactory explained by scholars and lexicographers.?¢ Here, too,
Second Temple literature provides the missing link: there are a number
of references to communal haramim in Second Temple texts,?” in which a
group of confederates bind themselves to carry out a certain plan,
declaring anyone who shirks their responsibility to the group herem. Each
member of the group consents in advance to become herem in the event
that he shirks his responsibility, and the penalty is thus death as an
offering to God. Since the herem victim’s sanctity (and condemnation)
was contagious, no one would have been permitted to come into contact
with him unless and until the herem was carried out. When actual
sacrifice of the victim became impossible or impractical, the contagion
remained the sole effect of the herem. This practice, coupled with the fact
that in Akkadian the verb haramu (etymologically unrelated to the
Hebrew herem) means “cut off,” gave rise to the use of the term herem in
rabbinic Hebrew and Aramaic in the sense of excommunication.

As we have seen, the prohibitive vow probably originated as a
substitute for the oath formula. In rabbinic times, even the vow formula
was shunned, and the people began to use substitute terms (kinnuyim)
that sounded like the Hebrew words for vow, herem, oath, and other
authentic votive terminology instead. Mishnah Nedarim 1:2 lists
substitute formulae for vows, oaths, bans, and the undertaking of

23Gee below, Chapter 2, sections 5 and 6.
24See below, Chapter 3, sections 2, 3, and 4.
25Gee below, Chapter 3, sections 3 and 4.
26See below, Chapter 3, section 1.

27See below, Chapter 3, section 6.

28See below, Chapter 3, sections 7, 8, and 9.
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naziriteship. The Talmud records a debate as to whether these substitute
terms are nonsense words that sound like the authentic terms, or foreign
language terms.?’ Neither view is entirely correct from the historical
point of view: each of the substitute terms has a history of its own, and
each must be studied in its own right.30

The original formula of the prohibitive vow was “gorban the food
that I shall eat,” which was interpreted by the Rabbis to mean that the
food is likened to a gqorban, or offering. The substitute formulae for gorban
listed in the Mishnah are gonam, qonah, and qgonas (the first and last being
the gonamei and ginnusei of the Kol Nidre prayer).3! Most scholars view
the term gonam as a variant of a Phoenician oath formula gnm found in
the Eshmunazar inscription of the fifth century B.C.E.,32 while gonah and
gonas are seen as nonsensical substitute formulae for gonam.33

However, these scholars have failed to explain adequately how an
obscure and ancient Phoenician term found its way into rabbinic
literature, especially in a catalogue of vow formulae that clearly
originated in popular usage. Moreover, an alternate definition of the
Phoenician term has nothing to do with oaths or vows, and it would
seem that the meaning “oath” is informed largely by rabbinic usage. In
this work a new etymology of qgonam is proposed: it is a transliteration of
the Greek word koinon, “common,” which was used by the Jews of
Palestine during the Second Temple period in the sense of “alms,”
donations to the “common fund.”3* Once again, Palestinian reality of the
Second Temple period is seen as the background against which a
rabbinic institution developed. The development of substitute formulae
is explained as a response to the destruction of the Temple, and the
ensuing change in the mechanics of the prohibitive vow.3?

The last of the institutions mentioned in Kol Nidre is shevu ah,
“oath.” The theoretical basis of this institution remained the same
throughout biblical, Second Temple, and rabbinic times: an oath is a
curse or imprecation which the swearer invokes upon himself if he is
lying. In form, however, the oath underwent significant development. In
biblical oath formulae the curse itself is usually left unstated, being too
horrible to mention, but God’s name is invoked, the intention being to
call upon God to punish the swearer as he sees fit.3¢ This is in keeping

29BT Nedarim 10a. See also below, Chapter 4, note 9.

30See below, Chapter 4, section 1.

31See below, Chapter 4, note 1.

32See below, Chapter 4, section 2, and note 27 there.

33See below, Chapter 4, note 30.

34Gee below, Chapter 4, sections 3 and 4, and references cited in note 55 there.
35See below, Chapter 4, section 3.

36See below, Chapter 5, section 1.
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with ancient near Eastern practice.?” The Rabbis insisted in theory that
God’s name be invoked in every oath,? but in the citations of oaths in
rabbinic literature, the term shevu’ah itself, preceding a declarative
statement, is used instead of a curse and instead of God’s name.3% In
oaths recorded in rabbinic dialogue, on the other hand, a substitute for
God’s name is often invoked.#? S. Lieberman has sought to explain these
developments in light of classical Greek usage,*! but it is the contention
of this author that the formulae current during the rabbinic period have
their analogues in Roman, rather than Greek, practice.4?

In the Bible oaths and vows were considered absolutely sacred and
inviolable. Rabbinic literature, however, devotes considerable attention
to the dissolution of vows: sages and rabbinical courts were somehow
empowered to declare vows, and according to some, oaths as well, not
binding.*3 The last two chapters of the book are devoted to this issue.

This dissolution of vows is usually seen as a type of annulment: the
sage in his wisdom finds a loophole in the original vow which renders it
not binding ab initio.** This interpretation, however, fails to account for
the rapid development of the practice into a nearly automatic power
granted the sages or the courts to annul any and all vows, even on
extremely dubious grounds. Once again, a Second Temple source
provides the key to uncovering the true origin of the institution. Philo
alludes to the fact that the power granted to men of authority to dissolve
vows is rooted in the procedures enacted in the Temple treasury during
Temple times: the treasurer of the Temple, or his agent, had the authority
to reject an offering on God’s behalf.%> Since even a prohibitive vow was
originally a type of conditional dedicatory offering that had not yet taken
effect, ¢ Temple treasury officials or influential lay people acting on their
behalf could “reject” the donation at the request of the votary himself,
rendering a prohibitive vow no longer binding.4’

Nowhere in talmudic literature, however, do we read of the
dissolution of vows en masse without a personal interview, in the manner

37See below, Chapter 5, section 2.

38Mishnah Shevuot 4:13; see below, Chapter 5, section 8. But see reference cited in
notes 99, 104-105 there.

39Gee below, Chapter 5, section 8.

405ee examples cited in Chapter 5, notes 101 and 102.

411 jeberman 1942:115-141.

425ee below, Chapter 5, sections 5, 6, and 7.

43Gee Mishnah Nedarim, Chapters 3 and 9, and see below, Chapter 6, section 1.
44Gee below, Chapter 6, section 1, and references cited in notes 11 and 12 there.
45Philo, Hypothetica, cited in Eusebius’s Praeparatio Evangelica VIII, 7.5 (LCL, Philo,
volume 9, pp. 426-427).

46See above, in the introduction, and Chapter 1 below.

47See below, Chapter 6, sections 3 and 4.



8 Kol Nidre

of Kol Nidre. The last chapter of this work deals with the Kol Nidre
formula itself: how and why did the dissolution of vows come to be
connected with Yom Kippur? And how did it develop from a personal
appeal to a sage or tribunal into a blanket declaration that all vows,
oaths, issarin, haramin, and substitute formulae are not binding? Unlike
the various votive institutions themselves, which have suffered neglect
by scholars both ancient and modern, the Kol Nidre prayer has been
treated by many scholars over the past hundred years.#8 Various theories
have been proposed concerning the provenance and date of the original
Kol Nidre formula, as well as its halakhic status and its connection with
the high holy day season.*’ These theories are discussed and evaluated
anew in the final chapter.50

The work as a whole is conceived both as a description of the history
of votive institutions in ancient Israel, as well as an introduction to the
voluminous rabbinic literature on the subject. As such, it is my hope that
it will be of use and interest to historians, historians of ideas, and
students of biblical and rabbinic literature.

48Gee bibliographies in references cited below, Chapter 7, notes 6 and 16.
49See below, Chapter 7, section 1.
50See below, Chapter 7, section 2.



1

NEDER: The Origin and Meaning of
the Post-Biblical Prohibitive Vow

[1] Vows in the Hebrew Bible

Prohibitive vows are nowhere mentioned in the Hebrew Bible. The
term neder, “vow,” is used solely to refer to the dedication of persons or
property to God.! The biblical vow is usually conditional:2 Jacob vows a
tithe to God, if God will watch over him on his journey (Genesis 28:20-
22). Hannah offers her son to the divine service, if God will give her a
son (I Samuel 1:11). The Psalms often refer to vows fulfilled in the wake
of a positive response to the votary’s prayer, which is the condition upon
which the vow was predicated.? The laws of vows are discussed in
Leviticus 27: one can devote either an animal fit for sacrifice or other
property. Sacrificial animals are offered upon the altar, while other
consecrated property is turned over to the Temple treasury, and is

1See Milgrom 1990:488-489. This is also evident from a reading of the texts
themselves. Some scholars nonetheless find allusions to prohibitive vows in
certain biblical passages. Haran (1968:787-790), for example, cites three examples
of biblical prohibitive vows: (1) the vows discussed in Numbers 30 along with
“oaths obligating self-denial;” (2) David’s vow in Psalm 132:2, which is
mentioned in parallelism with an oath of self-denial; and (3) the vow of the
Nazirite in Numbers 6:1-21. However, as we shall see immediately below,
Numbers 30 according to the plain meaning of the text treats dedicatory vows, as
well as oaths of self-denial. David’s vow is a vow to dedicate a site for the resting-
place of the ark; at the same time he swears an oath of self-denial, to refrain from
sleeping at home until his vow is fulfilled. The Nazirite dedicates his own person
to the divine service.

2According to Milgrom 1990:488-489, the biblical vow is always conditional. This
may be correct, although I Samuel 1:21 and Jonah 1:16 could be taken to indicate
that vows were taken as a matter of course, during worship, and not necessarily
in the context of a specific petition.

3Psalm 22:26; 56:13; 61:6-9; 116:17-18, to cite but a few occurrences.

9
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considered sacred until it is sold by the Temple treasury to a third party
or redeemed by the votary at cost plus one-fifth. Both the sacrificial and
non-sacrificial types of consecration are referred to as gorban, “offering,”
in Second Temple literature,* although the term is most commonly used
to denote a sacrificial offering.

The biblical vow is thus a ritually binding declaration obligating the
votary to give something to God.> One can render commitments other
than pledges to the Temple ritually binding by means of the “ox n»aw, or
“oath of obligation”® (Numbers 30:14), which the Rabbis refer to as the
“future-tense oath of utterance.” These oaths are commitments to do, or
not to do, anything at all. A special type of future-tense oath of
utterance/obligation is the “oath obligating self-denial” (Numbers
30:14), by means of which a person undertakes a self-imposed
prohibition as a private act of religious devotion, in addition to the
negative commandments binding on all Israel. There are a number of
examples of this in the Bible, such as the Israelites’ oath not to eat until
Saul is avenged (I Samuel 14:24), and David’s oath not to sleep at home
until a resting-place is found for the ark (Psalm 132:1-5).

The biblical vow in effect transfers the ownership of the devoted
property from the votary to the Temple.” Non-fulfillment engenders
liability for trespass against Temple property.? The consequences of

“4For a gorban that is not a sacrificial offering, see Numbers 31:50, and see BT
Yoma 63b. In Matthew 27:6 and Josephus, War II, 175, the Temple treasury is
referred to as korbanas.

50ne can also dedicate persons, in which case their financial value is donated to
the Temple. See Leviticus 27:1-9; for a different system of evaluating the worth of
the person dedicated, see Mishnah Arakhin, Chapter 5. The vow of the Nazirite is
also a form of self-dedication; he devotes himself to the divine service by
fulfilling the special obligations of the Nazirite, including the offering of sacrifices
at the end of the period of his Naziriteship.

6For the term issar, “obligation,” see Chapter 2 below. In Numbers 30 the term
means “obligation,” positive or negative, and not “prohibition.” See Weinfeld
1975:123.

7Cf. Mishnah Qiddushin 1:6: “A pledge to heaven is tantamount to [physical]
transfer to a commoner.” This rabbinic notion is assumed in Scripture as well.
Throughout Leviticus 27, it is assumed that if the votary wishes to release his
property from its consecrated state he must redeem it from the Temple treasury,
even if he has not yet given it over physically. From Leviticus 27:10 it is clear that
the sacrificial animal is considered Temple property even before it is physically
given over; therefore, if the votary switches the animal before transfer, both are
considered consecrated.

8This is the case if one vows a specific item. If one simply pledges to give an
offering, without earmarking a specific animal or possession, he is in violation of
a negative commandment if he does not fulfill his pledge within a reasonable
amount of time (Deuteronomy 23:22).
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violation of an oath, by contrast, are built in to the oath itself: an oath is a
curse invoked upon the swearer in the event that the oath is violated. In
the biblical oath formula, the curse is usually not explicit. Instead, some
form of the divine name is usually invoked, by which the swearer
indicates that God will exact punishment in case of violation.?

The Rabbis were of course familiar with both the biblical vow and
the biblical oath. In addition, however, they knew of a third institution:
the prohibitive vow. The talmudic tractate Nedarim, “Vows,” deals
almost exclusively with this type of vow. A prohibitive vow bars the
votary or another person named in the vow from deriving benefit from a
given possession. The property itself remains the possession of the
votary, and is not transferred to the Temple treasury.

Prohibitive vows are usually explained in talmudic and post-
talmudic halakhic literature as likening the banned object to Temple
property.1® According to this explanation, the votary declares that a
given possession is 127p(2), “(like) an offering,” and just as benefit from a
Temple offering is forbidden to commoners, so the prohibited property is
“off limits.” In rabbinic literature, the substitute formula gonam usually
takes the place of the formula 129p(2).1! Mishnah Nedarim 7:6, for
example, refers to the vow “this produce is gonam upon me,” which is
usually understood to mean: this produce is unto me like an offering, i.e.,
prohibited to me like an offering. Prohibitive vows are commonly
referred to in the Talmud as qonamot, because of the gonam formula.!?
Like the biblical oath of self-denial, the gonam vow is a personal
prohibition. However, the subject of the vow is not the votary but the
object prohibited, which changes its status, and becomes “forbidden.” As
we shall see below, the prohibitive vow was probably originally used as

The penalty for unwitting trespass against Temple property is specified in
Leviticus 5:14-16. The penalty for willful trespass is not specifically mentioned in
the Bible. Two views are recorded in Tosefta Zevahim 12:17: according to Rabbi
trespass is a capital crime, while according to the Sages it is a simple negative
commandment, presumably punishable by flogging. See also Joshua 7:25; Philo,
De Specialibus Legibus 111, 83, and the citation from his Hypothetica, below, section
6; Josephus, Antiquities V, 1 and Mishnah Sanhedrin 9:6. See also Chapter 3, note
43,
9For a discussion of biblical oath formulae, see Chapter 5, sections 1 and 2, below,
and references cited there, notes 3-5.
10See Mishnah Nedarim 1:3-4; Sifre Bemidbar, 153; PT Nedarim 1:4 (37a); BT
Nedarim 14a. See discussion immediately following and at the end of this
Chapter. This is also the way prohibitive vows were understood in rabbinic
literature throughout the centuries. See Tur and Shulhan Arukh, Yoreh De'ah
204, and commentaries ad loc.

"Mishnah Nedarim 1:2, and Chapter 4 below.
1256 in BT. In PT, the common term for prohibitive vows is issarin /issarot. See
Chapter 2, section 7, below.
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an oath substitute. Oaths were generally avoided because of the dire
threat in the Decalogue (Exodus 20:7): “The Lord will not clear one who
swears falsely by his name.”

Despite the fact that the prohibitive vow is not mentioned explicitly
in the Hebrew Bible, the Rabbis considered it a biblical institution, with
the status of Torah law. Although all the specific examples of vows in the
Bible are dedicatory vows, the Rabbis interpreted the word “vow” in
Numbers 30 (and only in this chapter) as referring to prohibitive vows.
Numbers 30:3, which reads:

If a man vows a vow to the Lord, or takes an oath imposing an
obligation upon himself, he shall not break his word; he must carry out
all that has crossed his lips,

This is considered the Torah prohibition against violating a prohibitive
vow. In BT Nedarim 14a this verse is said to refer to a vow
likening a prohibited object to Temple property: “’vows a vow to the
Lord’ — he must vow by something that is vowed [to the Lord]” i.e. liken
the banned object to another object vowed to the Lord.1®> According to
this exegesis, a dedicatory vow is a ‘vow to the Lord’, while the
cognate accusative syntactical construction ‘vow a vow to the Lord’,
entailing as it does the double usage of the word “vow,” implies a
secondary vow that is “linked” to the dedicatory vow. The same
conception apparently lies behind the parallel comment on the same
verse in the tannaitic Midrash Sifre Bemidbar, 153: “‘If a man vows a
vow to the Lord” — when one juxtaposes a vow to something
(im)possible to him, this is a vow.” The exact meaning of this
comment is unclear,!* but the most likely explanation is that the
“something impossible to him” is a sacrificial offering.

Needless to say, this interpretation of Numbers 30:3 is far-fetched.
The most obvious interpretation is that the “vow to the Lord” of this
verse is none other than the dedicatory vow known throughout the
Hebrew Bible. And indeed, the early tannaitic Midrash Sifre Zuta, which

is known to preserve unique traditions,!® rejects the mainstream rabbinic
interpretation cited above in favor of the plain meaning of the text:

“If a man vows a vow” — Does this perhaps refer both to a vow that
involves consecration to the Lord and to a vow that does not
involve consecration to the Lord? Scripture teaches: “to the Lord” —
a vow that involves consecration to the Lord.

13See also BT Nedarim 13a; BT Shevuot 20b.

14Eor a detailed discussion see Benovitz 1995:206, note 18.

15See Lieberman 1968:64-74. Of special interest to us are the examples of stringent
(and presumably early) halakhot regarding trespass against Temple property,
discussed by Lieberman on pages 65 and 67.
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The author of this midrash is well aware of the existence of gonamot (“a
vow that does not involve consecration to the Lord”). However, he
specifically denies that this type of vow is rooted in Scripture,!¢ and he
insists that the prohibition in Numbers 30:3: “he shall not break his
word,” refers only to vows of consecration. This midrash corroborates
the plain meaning of Scripture, according to which the prohibitive vow is
nowhere mentioned in the Torah or the Hebrew Bible. The gonam vow,
which likens an object to Temple property without actually consecrating
it, is a post-biblical development, and the rabbinic interpretation of
Numbers 30:3 is an attempt to invest this post-biblical institution with
Torah sanction.

[2] The Rabbinic Vow Formula

If prohibitive vows are nowhere mentioned in the Hebrew Bible,
when and how did they first appear? Where did the strange idea of
likening an object to Temple property, without actually dedicating it,
originate?

It would seem that the rabbinic notion according to which gonamot
liken the banned object to Temple property is not the original
explanation of the mechanism whereby these prohibitive vows take
effect. As stated above, the “likening” conception is well-attested in
rabbinic literature. It is explicitly mentioned in Sifre Bemidbar 153 and
BT Nedarim 14a, cited above, as well as in PT Nedarim 1:4, 37a; and it is
alluded to in Mishnah Nedarim 1:3-4 and Tosefta Nedarim 1:2-3.
However, except for the few examples cited in these passages, vow
formulae never explicitly liken the banned object to Temple property.1”
The normal vow formula is not j27p> (“[x is] like an offering”), but 129p,
and its substitute onp, which literally mean: x is an offering.

And even if we were to ignore the question of explicit simile, most
vow formulae cited in rabbinic literature simply cannot be explained as

16See Albeck 1959:137, note 1. Albeck claims that the following passage in Sifre
Zuta explains the next words in the verse (Numbers 30:3), “imposing an
obligation (hox -o8b) on himself” as referring to prohibitive vows. But this
interpretation is in no way borne out by the text of Sifre Zuta itself; rather, it
would seem that Sifre Zuta explains the words as referring to self-imposed
obligations that do not involve ritual formulae, such as a commitment to fast.
This is in fact the early rabbinic interpretation of the term issar. See Chapter 2
below, note 15. Albeck’s erroneous interpretation of the Sifra Zuta on -ox 7ON? is
presumably based on Maimonides’ Mishneh Torah, Hilkhot Nedarim 1:1 (g.v.),
which is in turn based on the use of the term issar in PT to denote a vow (see note
12 above, and below, Chapter 2, section 7).

17In Mishnah Nedarim 3:2 and Mishnah Nazir 2:1 certain corrupt witnesses read
139p> in prohibitive vow formulae, but most witnesses (including the important
mss. Parma, Kaufman and Cambridge) read j2p.
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likening the banned object to Temple property. At the beginning of this
chapter, we cited one vow formula that does fit this bill: “gonam is x upon
me.” If gonam is taken to mean “like an offering,” then the votary does
indeed compare the banned object to an offering as far as he himself is
concerned. However, this formula is attested in only six Mishnah
passages, and twice more in the Tosefta.!® Far more common is the
formula “qonam is the wine that I'® drink,” “gonam is the dish that I taste”
(Mishnah Nedarim 6:1) and the like, a formula attested fifteen times in
Mishnah Nedarim alone, and another ten times in Tosefta Nedarim. This
formula cannot easily be explained as likening the banned object to
Temple property. The votary has not tasted the dish, and he does not
intend to do so. According to the “likening” conception, he wishes to
render the dish off limits by comparing it to Temple property before he
eats it. If his intention is to prohibit potential benefit, why does he refer to
the dish “that I taste,” as if he is actually tasting or intends to taste the
object? Why doesn’t he say: “gonam is the dish that I would have tasted,”
or “gonam is this dish upon me, and I shall not taste it?”

Other common vow formulae prohibit the votary from deriving
benefit from any of the property of another, or prohibit another from
deriving benefit from any of the property of the votary. In such cases the
votary says “qonam is that which I benefit from you” (see, for example,
Mishnah Nedarim 9:7), or “qonam is that which you benefit from me”
(see, for example, Mishnah Nedarim 7:9). These formulae are also not
easily explained according to the “likening” conception. If the intention
is to compare the banned property to an offering in order to prohibit
potential benefit, then the formula ought to be “gonam (‘like an offering’)
is my property upon you” or “gonam (’like an offering’) is your property
upon me.” It makes no sense to say “that which I benefit from you is like
an offering,” since there is not, and will not be, any actual benefit.

Let us reexamine these common vow formulae: “gonam is the wine
that I drink” and “gonam is that which you benefit from me.” According
to Mishnah Nedarim 1:2, gonam is a substitute formula for qorban,
“offering.” These vows are thus formulated as dedicatory vows: the
votary declares that certain property of his is an offering. Taken literally,
these formula mean “the wine that I drink is an offering” and “that
which you benefit from me is an offering,” respectively. At first glance,
these vows are patently absurd: if the votary drinks the wine, or if his
neighbor makes use of his property, then the wine or the property can no
longer be turned over to the Temple treasury. However, in point of fact,

18Mishnah Nedarim 3:2, 7:6, 11:2, 4; Nazir 2:1-2; Tosefta Nedarim 4:6, 7:3.
19Reading with Epstein 1948:496-505 and most witnesses in this and all similar
formulae "ww, rather than the less clear and rather poorly-attested reading "riw.
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the votary has no intention of actually consecrating his property. This
type of vow is a sophisticated means of creating a personal prohibition.
The wine dedicated is precisely “the wine that I drink,” and it thus
becomes Temple property retroactively, as soon as the votary drinks it.
The ownership of the digested wine, of course, cannot actually be
transferred to the Temple, but the votary is retroactively guilty of
trespassing with regard to Temple property. The consecration and its
violation take effect simultaneously. The only practical consequence of
this dedicatory vow is the creation of a personal prohibition: it is
dedicatory in form, but prohibitive in effect.

The same is true of the vow prohibiting another party from deriving
benefit from one’s property. “That which you benefit from me is an
offering” (Mishnah Nedarim 9:7) means precisely that: any property that
you use of mine is dedicated to the Temple. Until such time as you use
the property, it is mine, but as soon as you make use of it, it becomes
Temple property. Since the consecration takes effect in tandem with its
violation, I cannot actually transfer the property to the Temple, and thus
the only practical effect is to prohibit you from deriving benefit from my
property, for the moment you do so, you are guilty of trespassing with
regard to Temple property.

As stated above, this technique can also be used to prohibit the
votary himself from deriving benefit from the property of another. “That
which I benefit from you is an offering” (Mishnah Nedarim 7:9) means
precisely that: any property of yours of which I make use is dedicated in
advance to the Temple. Although this property is not the votary’s to
dedicate at the time of the vow (it belongs to his neighbor), it will
become his technically as soon as he derives benefit from it. Property
belongs to the host until the guest derives benefits from it, at which point
ownership is transferred to the guest (see Mishnah Nedarim 5:6).
Therefore the potential guest can dedicate the property in advance, the
dedication taking effect only when he uses the property and makes it his
own. In this case, too, no actual transfer of the property to the Temple is
contemplated. The consecration takes effect upon its violation, and
therefore the only practical effect is to ban the votary from making use of
his neighbor’s property, if and when he is invited to do s0.2

20Tn all honesty, it must be admitted that not all similar formulae can be easily
explained in this sense. The vow “gonam is your house into which I enter” is cited
in Mishnah Nedarim 5:3, 8:7, and Tosefta Nedarim 4:8-9; clearly the votary has no
right to consecrate his neighbor’s house, even if he is invited to enter therein. The
same is true of the similar vow in Mishnah Nedarim 9:2, where it is clear from the
context that the house is not that of the votary himself (on the other hand, in
Midrash Sifre Zuta to Numbers 30:3 an earlier version of this vow is cited in the
name of Hillel, and here the reference can easily be to the votary’s own property).
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The owner of property can thus consecrate any or all of his property
in the event that he himself derives benefit from it (“gonam is the wine
that I drink”), or in the event that another derives benefit from it (“qonam
is that which you benefit from me”). A potential guest can consecrate the
property of his host in advance, in the event that he is invited to make
use of the property by the host (“gonam is that which I benefit from
you”). In all three cases, no actual dedication is contemplated. The vow is
formulated such that the consecration takes place only upon its violation.
The votary makes use of a dedicatory formula to “trap” himself or his
neighbor, creating a personal prohibition subject to liability for trespass
against Temple property.2!

The vow formula “qonam is x upon me,” found in six Mishnah
passages and twice more in the Tosefta, does not quite fit this conception.
According to our theory, the property is not an offering “upon” the
votary specifically, but is consecrated outright. It would seem that this
formula is secondary; it was derived from the formula “gonam is the x
that I eat.” Since even according to our conception it is clear that the only
practical effect of these conditional dedicatory vows that take effect upon
violation is to create a personal prohibition, the formula “gonam is x upon
me” is used as a convenient shorthand formulation for “gonam is x [that I
eat, and therefore it is prohibited] upon me.”

According to the conception outlined here, gonamot are indeed
vested with Torah sanction. A prohibitive vow is actually a dedicatory
vow, and he who violates a prohibitive vow actually commits trespass
with regard to Temple property. Prohibitive vows are indeed “vows to
the Lord” (Numbers 30:3), even according to the plain meaning of the
biblical text, since technically the banned property is consecrated, the
consecration taking effect upon its violation.

[3] Mark 7:11

Vows with the formula gorban, or which otherwise make reference to
consecration, are found in a number of Second Temple sources. Scholars
have encountered major difficulties in their attempts to interpret these

There are other vows that cannot be explained either according to the rabbinic
“likening” theory or according to the theory proposed here; for example: the vow
“gonam that I shall marry (wow ") so-and-so, whose father is bad” (Mishnah
Nedarim 9:3). It would seem that in all of these cases the reading *rwav is
preferable to the reading "m0 in context, and these are examples of oaths
misformulated with the word gonam (see the baraita at the end of BT Shevuot 20a
and Tosafot ad loc.).

21Gee above, note 8, and references cited there.
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vow formulae.?2 On the one hand, it is clear from their contexts that these
vows are not dedicatory vows in the classic sense: they create personal
prohibitions, and do not involve transfer of property to the Temple
treasury. On the other hand, the rabbinic conception, according to which
such vows liken the banned object to an offering without actually
consecrating it, does not seem to adequately explain these particular
usages. Like the vast majority of rabbinic gonam formulae, these Second
Temple examples are best explained as dedicatory vows which are
formulated such that they create personal prohibitions, in the technique
described above.

The best known of these vows dating from the Second Temple
period is the vow cited in Mark 7:9-13. The context is a complaint of
Jesus’ against the Pharisees. The following translation is that of the New
English Bible, except for the underlined words, for which see below:

(9) He also said to them, ‘How well you set aside the
commandment of God in order to maintain your tradition! (10)
Moses said, “Honour your father and your mother,” and, “The man
who curses his father or mother must suffer death.” (11) But you
hold that if a man says to his father or mother, “Anything of mine
which is used for your benefit is Corban”’ (meaning, set apart for
God), (12) ‘he is no longer permitted to do anything for his father or
mother. Thus by your own tradition, handed down among you,
you make God’s word null and void. And many other things that
you do are just like that.’

And in the parallel passage in Matthew 15:3-6:

(3) He answered them: “And what of you? Why do you break God’s
commandment in the interest of your tradition? (4) For God said,
“Honour your father and mother,” and, “The man who curses his
father or mother must suffer death.” (5) But you say, “If a man says

22Virtually all of the Second Temple prohibitive vows that have come down to us
have engendered confusion among scholars: Origen designates the vow of the
son in Mark 7:11 // Matthew 15:5 (for which see immediately below)
“asaphesteron,” or “rather obscure;” see citation in Chapter 4, section 3, below, and
A. 1. Baumgarten 1984-85:5-6, note 6. Even after Fitzmyer clearly described the
vow inscribed on the sarcophagus from the Kidron Valley (see below, section 4,
and Fitzmyer 1959:60-65) as a dedicatory vow, his view was misunderstood by
Falk 1966:311-312, who thought that Fitzmyer believed that the vow was a
prohibitive vow (see below, note 24). This type of vow is discussed in the
Damascus Covenant (CDC) in a section entitled “On the law of votive offerings,”
but nonetheless Rengstorf (1965:864) writes: “...it is not clear whether ¢7p* implies
true transfer to the sanctuary or a plot to cheat the workers of their reward” (see
below, note 55). Regarding Philo’s treatment of this type of vow, A. L
Baumgarten (1984-85:8) writes: “What is unclear from our point of view is
whether Philo envisions actual dedication to the Temple..., or the forbidding of
objects from use as if they were korban....”
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to his father or mother, ‘Anything of mine which is used for your
benefit is set apart for God, (6) then he must not honour his father or
his mother.” You have made God’s law null and void out of respect
for your tradition.

There are two common interpretations of the son’s vow.? According
to the first interpretation, the son dedicates his property to the Temple,

23There are two other interpretations of the son’s vow, neither of which has
gained wide support among scholars:

(1) Hart (1907:638-650) believes that in this passage Jesus is lamenting his own
fate: he was a Nazirite or quasi-Nazirite, and as such all of his earnings were
forfeit to the Temple, and the Pharisees forbade him to support his parents. But
according to no source are the earnings of a Nazirite consecrated automatically,
and the personal background envisioned by Hart is nowhere mentioned in the
text.

(2) Belkin (1940:163) and Buchanan (1965:319) suggest that the formula uttered by
the son is an oath “by the offering,” in which the term gorban is a substitute for
the divine name. Matthew 23:16-22, in which Jesus criticizes the Pharisees for
legitimizing oaths by gorban, could ostensibly be cited as a prooftext for this
interpretation (but see below, note 38, and section 7 of this chapter, for another
interpretation of Matthew 23:16-22). However, the formula “anything of mine
which is used for your benefit is gorban” simply is not an oath by gorban. The
biblical oath formula would require “qorban if you make use of my property,” or
the like, while the rabbinic oath formula would be “gorban that you will not make
use of my property.” Belkin in fact suggests erasing the word ho from the son’s
vow, yielding the biblical-type oath formula korban ean ex emou ophelethes,
“qorban if you benefit from me.” But there is no evidence for this reading in any
of the Greek witnesses to either Gospel. The only shred of evidence is provided
by the Sinaiticus Syriac manuscript to Matthew 15:5, but even this translation
follows the received reading in Mark, and it would seem that in Matthew the
Syriac translator attempted to interpret the puzzling vow as a biblical-type oath.
Belkin himself offers this interpretation only as a possibility; he does not rule out
the possibility that the son’s vow is a rabbinic-type prohibitive vow.

At any rate, the textual evidence does not justify emendation in this case.
Buchanan therefore prefers to retain the received reading. In his view the Hebrew
Vorlage of the Greek read *> mm mnsw 127p, “qorban is that which you benefit from
me,” which, as we have seen, is a common rabbinic vow formula. In Buchanan’s
view, both the Gospels and the Rabbis misinterpreted the formula as a vow
formula with some connection to dedicatory vows, while in fact the relative
pronoun -v is an oath formula, in which the rabbinic -@ replaces the biblical ox,
“if.” oM 129p in this formula actually means “gorban if you...,” not “qorban is that
which you....”

But it is hardly likely that Mark, Matthew, and the Rabbis all misinterpreted
this common contemporary oath formula. Moreover, according to this view, the
formula is correctly understood in Matthew 23:16-22, where it is termed an oath.
Why then is it mistranslated in Matthew 15:5 as korban ho ean..., “qorban is that
which...?” Moreover, in rabbinic literature the laws of the v onp formulae are
discussed in tractate Nedarim, “vows,” and not in tractate Shevuot, “oaths.” The
Rabbis clearly connected this formula in some fashion with dedicatory vows. It is
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thus preventing his parents from deriving benefit from it.# According to
the second interpretation, which is based upon the rabbinic
understanding of the prohibitive vow, the son simply states that his
property is like an offering, in that it is off-limits to his parents.?

clear, therefore, that neither the son’s vow in the Gospels nor the rabbinic gonam
should be interpreted as an oath. :

It should be noted, however, that Lieberman (1942:129-139) considers some
of the rabbinic gonam formulae rabbinic attempts to legitimize what were
originally popular oaths “by the offering” (see note 38 below, and section 7 of this
Chapter), but in his view there were other vow formulae in which the word
gorban or gonam meant “like an offering,” including the formula *> mm nnsw onp.

At any rate, there are compelling reasons why the formula
"5 mim nnsw onp/1a7p as attested in rabbinic literature and the Gospels simply
cannot be an oath formula. The particle - is nowhere attested in the sense of “if,”
and this translation is etymologically unsound. Moreover, the son in Mark 7:11
cannot and does not adjure his parents not to use his possessions; they would
have no reason to acquiesce and swear accordingly. He himself is said to have
“sworn” that they will not use his possessions. But this is ridiculous. What has
the son to gain by such an oath? He invokes a curse upon himself in the event that
he provides support for his parents, and even so he has not relieved himself of
the burden of their support, which is required by the Torah (see note 35 below).
According to tannaitic law, the oath is not binding since it contravenes Torah law,
while according to sectarian law, the oath is binding, but the swearer is forbidden
to carry it out, even at the risk of a death curse (see note 36 below). In either case,
there is no basis for the assumption that the Pharisees would have forbidden the
son to support his parents because of this oath, a position that conforms with
neither sectarian nor rabbinic halakhah, and which is illogical and unattested
anywhere.

However, even if Buchanan’s position is unfounded, it is clear that in the
popular consciousness this type of vow was considered akin to a future-tense
negative oath. See the end of this chapter.
24Gee, for example, Buechler 1895:83; Allen 1907:164; Gould 1896:129-130;
Fitzmyer 1959:60-65; Derret 1969-70:364-368; and see also Origin’s commentary to
Matthew 15:1 (for citation and discussion see below, Chapter 4, section 3, and see
A. 1. Baumgarten 1984-85:14, and Baumgarten’s note 6 on pages 5-6). Fitzmyer
correctly states that after consecration the dedicated object is prohibited for
common use; Falk (1966:311-312) erroneously concluded that Fitzmyer explained
the son’s vow as a rabbinic-type qonam. But Fitzmyer is clearly referring to the
general liability for trespass with regard to Temple property. Derret distinguishes
between two types of rabbinic vow formulae; in his view the *> mm s onp
vows discussed in tractate Nedarim, banning a neighbor from deriving benefit
from all of the votary’s property or banning the votary from deriving benefit
from all of his neighbor’s property, are actually dedicatory vows in which the
property is transferred to the Temple treasury, while the “qonam is the wine that I
drink”-type vow likens the wine to Temple property. However, there is
absolutely no basis for this distinction.
2SLightfoot 1859:226-229; Wuensche 1878:184; Wellhausen 1903:57; Mann
1917:267-268; Strack and Billerbeck 1922:711-712; Klausner 1927:306; Klostermann
1926:79; Montefiore 1968:148; Kaufmann 1929:350-352; Manson 1943:316-317;
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Both interpretations are difficult. The language of the vow does not
fit either one: According to the first interpretation, the son devotes all of
his property to the Temple, preempting its use by his parents. However,
the vow itself, as recorded, does not devote all of the son’s property to
the Temple, but only that property “which is used for [his parents’]
benefit.” The second interpretation is also belied by the language of the
vow. If the son’s intention is to prevent potential benefit from his
property on the part of his parents, he ought to have declared, “Anything
of mine which might have been used for your benefit is [like a] Corban.”
And indeed, this is the translation of the New English Bible, and most
modern European translations are similar. But this construction does not
accurately reflect the Greek korban, ho estin doron, ho ean ex emou
ophelethe(i)s, which is the construction used for a general statement
(literally: “Corban, that is a gift, is whatever you enjoy of mine”). If the
New English Bible translation were accurate, the Greek would have read:
korban, ho estin doron, ho an ex emou ophelethes (an instead of ean, and
ophelethes in the indicative, without iota subscript), which is the syntax of
a conditional sentence when the condition is contrary-to-fact. A number
of scholars have suggested emending the text accordingly,?6 but there is
no support for the emendation in any of the Greek witnesses, all of
which read ean and ophelethe(i)s in both Gospels.

In addition to the fact that both of these interpretations are belied by
the language of the vow, there are a number of other problems with
each. The notion that the son actually consecrates his property in order to
prevent his parents from deriving benefit from it is difficult for the
following reasons:

(1) If the property is actually transferred to the Temple treasury, why
does Jesus object to the Pharisaic position? Dedicatory vows are clearly
mentioned time and again in the Torah, and they can hardly be
considered rabbinic paradosis. If a man dedicates all of his property to the
Temple, he clearly cannot use that property to support his parents. Even
if he were to become impoverished because of reckless generosity to a

Bowman 1965:166-167; Taylor 1965:340; Falk 1966:309-312; A. I. Baumgarten 1984-
85:13-15.

26For the emendation see Taylor 1965:341, and references cited there. The form
ophelethe(i)s in the received text is the aorist subjunctive of the verb opheleo. The
aorist subjunctive is not a past-tense verb, and a relative clause constructed with
the word ean and a verb in the aorist tense yields a general indicative statement
(“Whatever you use is gorban”). See Smith 1966:515, paragraph 2295. On the other
hand, ophelethes is the aorist indicative of the same verb, which, when used with
an, yields a conditional statement in which the condition is contrary-to-fact
(“Were you to use my property [which you cannot do], it would be gorban”). See
Smith 1966:577, paragraph 2564.
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friend, he would be unable to support his parents, and a gift to the
Temple is no different. How could Jesus possibly consider this setting
aside God’s commandment in favor of rabbinic tradition, when both are
equally God'’s law?%”

(2) Why does the son formulate his vow as though it were directed
specifically against his parents, if in fact he is devoting all of his property
to the Temple? Theoretically we can explain that the son consecrated all
of his assets simply in order to spite his parents. But is it conceivable that
a son would so wish to harm his parents, that he would renounce all of
his assets in order to prevent them from using the property? What will
he himself eat from now on? One might assume that the young man will
earn fresh assets after the vow takes effect. However, in such a case, he
would once again be obligated to support his parents, since the new
property has not been dedicated to the Temple. .

It has been suggested that the son dedicates only that property set
aside for his parent’s sustenance.?8 But if this were the case, the son
would still be obligated to support his parents using other funds.

These considerations have led most New Testament scholars with
even a rudimentary familiarity with rabbinic sources to interpret the
son’s vow as a rabbinic gonam, in accordance with the classic rabbinic
interpretation of such vows.?? The son does not consecrate his property;
he simply declares it off-limits to his parents “like an offering.” But this
interpretation is difficult as well:

(1) In both Gospels the term gorban, “offering,” is translated doron
(literally: “gift, offering;” New English Bible: “set apart for God”). A
doron is an outright offering. It is quite clear, therefore, that the
Evangelists themselves assumed that Jesus was referring to actual
consecration using the gorban formula, and not to the likening of an
object to an offering. Bowman suggests that just as the Rabbis used
the terms gorban and qonam to mean “like a gqorban,” so too the
Evangelists used the term doron in the sense of “like a doron.”30
However, this explanation is extremely far-fetched. The Evangelists
translated the Hebrew term gorban for a Greek speaking readership
unfamiliar with the intricacies of Jewish law. It is hardly likely that
they would have misleadingly translated gorban as doron without
explaining that the actual intention is “like a doron.” They could

27For this question, see Wellhausen 1903:57.

28Thus Origen (see citation and discussion below, Chapter 4, section 3), and
Derret 1969-70:365.

295ee above, note 25.

30Bowman 1965:167-168.
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easily have written “korban, ho estin homoios doro(i)...,” or the like; or
clarified the fact that gorban is a technical term by beginning the
sentence with the statement, “He who vows regarding his father and
mother, ‘Anything of mine which is used for your benefit is gorban,”
in which case the Greek reader would have assumed that gorban is a
technical term used in prohibitive vows, whose true significance is
not really relevant. The fact that the Evangelists stressed that gorban
means “offering” indicates that they believed that the vow referred
to actual consecration.

In Matthew 15:6-7, immediately following our passage, Jesus
castigates the Pharisees as hypocrites, citing Isaiah 29:13: “...this
people approach me with their mouths and honor me with their lips
while their hearts are far from me, and their religion is but a precept
of men, learned by rote.” The same verse is cited in Mark 7:6-7,
immediately preceding our passage. Isaiah accuses the people of
hypocrisy: they worship God with lip service, by rote, taking
seriously the outer forms of worship, but not the inner content. This
citation is relevant only if we assume that the reference is to a cultic
ritual; namely, a dedicatory vow that is not intended for the sake of
heaven, because its sole result is to prevent one’s parents from
benefiting from one’s property. If the vow is indeed a rabbinic-type
gonam deeming the son’s property off-limits to his parents like
Temple property, then the purport of the vow is unabashedly to
prevent the parents from benefiting from their son’s property. The
citation from Isaiah is completely irrelevant: on the one hand, the
prohibitive vow is not, and does not claim to be, a cultic institution;
on the other hand, the son is not hypocritical in the least: he is openly
wicked.3!

It would seem, therefore, that the son’s vow in Mark and Matthew is

best understood literally. The son declares that any and all of his
property from which his parents derive benefit is consecrated for the
Temple service. This vow cannot be fulfilled: if his parents do derive
benefit from any of his property, it will be too late to transfer the
property to the Temple. But in fact, the son has no intention of
consecrating any property. The dedicatory vow is a clever means of
denying the parents the use of any of their son’s property. As soon as the
parent places a morsel of food from the son’s table in his mouth, the
ownership of that food is transferred to the Temple treasury, and the
parent is guilty of trespass against Temple property. This liability of the

31For this question, see Rengstorf 1965:866.
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parents is the only actual consequence of the vow. The son does not
dedicate all of his property to the Temple; he dedicates only that
property from which his parents will derive benefit. At no stage is he
required to actually transfer property to the Temple, since the
consecration takes effect simultaneously with its violation, at which point
it is too late to actually give the property to the Temple.

This elegant turn of phrase enables the son to bar his parents from
using his property. He does so by making cynical use of the biblical
dedicatory vow. Jesus’ criticism must be seen in this light: The son is
making use of a cultic form, the dedicatory vow, in order to bypass the
fifth commandment, “Honor thy father and mother.” But it would seem
that Jesus would have objected to the use of this type of vow even if it
were directed at someone other than the votary’s parents, as is evident
from the citation of Isaiah 29:13. The use of a dedicatory vow formula for
personal ends is hypocrisy and lip service. The votary makes an outward
consecration of property, without any intention of actually donating the
property to the Temple.

It is clear from Jesus’ criticism that he viewed this as a case in which
rabbinic legislation conflicts with Torah law. In his view, if a dedicatory
vow is formulated in such a way that the property will never actually be
transferred to the Temple, it does not take effect, even if it is technically
flawless. The fact that the Rabbis differed with Jesus and gave sanction to
these prohibitive vows is an example of the way in which they preferred
their paradosis over the Torah commandment to honor one’s parents. The
Pharisees, however, presumably viewed this type of vow (which is
technically a flawless dedicatory vow) as binding according to Torah
law, and even if they had been inclined to agree with Jesus that this type
of vow is hypocritical, they would not have considered themselves
authorized to declare such vows null and void.

It would seem, however, that the Rabbis looked with favor upon the
use of dedicatory vows to create personal prohibitions (except, of course,
in cases like the one described in the Gospels, in which a son bars his
parents from his property). As stated above, this type of a vow can serve
as an oath substitute. The violation of an oath was considered especially
sinful, because of the dire warning in the third commandment: “for the
Lord will not clear one who swears falsely by his name (literally: takes
his name in vain)” (Exodus 20:7). The people therefore tended to avoid
oaths, and the Rabbis encouraged the use of certain substitutes instead of
direct oaths in God’s name.?? A dedicatory vow that results in a personal
prohibition can serve as a substitute for a future-tense negative oath.
Unlike the violation of an oath, for which, according to the Decalogue,

32Gee Lieberman 1942:125-141.
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there can be no acquittal,®® unintentional trespass against Temple
property can be atoned for with relative ease. Even intentional trespass
is, according to one view, a simple negative commandment punishable
by flogging. According to a second tannaitic view, intentional trespass is
punishable by death,3* but even according to this opinion, violation of a
vow does not have the same emotional and religious significance as
taking the name of the Lord in vain.

It is important to note, however, that in the case under discussion in
the Gospels the vow is not used as an oath substitute. The assumption of
the Gospels is that the son is obligated to support his parents by virtue of
the fifth commandment.3> The son cannot absolve himself of this
obligation. An oath “I swear that I will not support my parents” is an
oath in contravention of Torah law, and according to tannaitic halakhah
such oaths do not take effect. Even if we were to assume that this
tannaitic halakhah was not prevalent during Jesus’ time,3¢ the son’s oath
not to support his parents would still not relieve him of the burden of
supporting his parents. If the parents were to sue for the son’s support,
he would be obligated to support them in violation of his oath, calling
down upon his own head the curse implied in the oath. The vow, on the
other hand, places the ball in the parents’ court. The son can continue to
fulfill his obligation by inviting his parents to his home and even serving
them food, but it is they who are forbidden to eat the food by dint of the
trespass liability that hangs over their head. And if one were to point out

331t should be noted, however, that the Rabbis reinterpreted Exodus 20:7 in a way
that does not preclude expiation (see Mekhilta Bahodesh 7; PT Shevuot 3:11, 34a;
BT Temurah 3b; BT Shevuot 21a). Pre-talmudic halakhah, however, was extremely
stringent with regard to oaths (see Belkin 1940:144-156 and references cited
there), and even in talmudic times, perjury was considered a very serious offense.
34Gee above, note 8.

35In accordance with the position of Huna b. Hiyyah in PT Qiddushin 1:7, 61a,
and R. Judah in BT Qiddushin 32b. I assume that this view was considered
authoritative in Jesus’ time, and the Pharisees did not dispute this basic premise.
36Gee CDC XVI, 8-9: “Anything that a person obligates himself to do in violation
of the Torah, he shall not carry out even at the cost of death.” The oath is binding,
but it is forbidden to fulfill it, even at the risk of the death invoked in the oath
curse (see above, note 23). Belkin 1940:147-148 concludes on the basis of this
passage that perjury is punishable by death according to CDC. But all the text is
really saying is that the curse invoked in the oath may place the violator at the risk
of death. Schiffman (1991:202-203) claims that no death sanction at all is implied
here. He believes that according to CDC, as in rabbinic halakhah (Mishnah
Shevuot 3:6), an oath contradicting Torah law does not take effect, and therefore
the violation of such an oath is inconsequential. According to Schiffman, the
phrase “even at the cost of death” is simply an expression meaning that under no
circumstances should the swearer fulfill his vow. I see no evidence whatsoever
for this interpretation.
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to the son that he is not living up to his moral obligation toward his
parents, he could cynically reply that he has dedicated the food that they
eat to the Temple, and honoring God is more important to him than
honoring his parents.

The son’s use of the vow formula is not in the least bit innocent. It is
not motivated by the fear of God and the wish to avoid taking the Lord’s
name in vain, but rather by a wish to bar his parents from using his
property. The Pharisees certainly would not have encouraged the use of
vows under such circumstances. They were very concerned with
parental respect, and tannaitic halakhah explicitly allows for the
abrogation of vows out of respect for one’s parents.’” However, if the son
is indeed intent upon barring his parents from his property, he will
hardly seek to abrogate his vow, and thus the rabbinic dispensation is
useless in this case. And, despite the rabbinic concern with the issue of
respect for parents, the Pharisees did not consider it possible to prohibit
the use of a prohibitive vow in this particular case. The formula used by
the son is an actual dedicatory formula, and as such, it takes effect
according to Torah law. The Pharisees had no problem with this type of
vow, and once they sanctioned it, they were powerless to distinguish

37Mishnah Nedarim 9:1 (see also Mishnah Nedarim 3:2). Those who interpret the
son’s vow as consecration or gonam have a hard time explaining the difference
between Jesus’ point-of-view and that of the Rabbis, since both believe that the
vow can and should be annulled in order to allow the son to honor his parents.
Some scholars have therefore argued that the institution of absolution of vows in
rabbinic halakhah, or at least the loophole allowing annulment out of respect for
one’s parents, postdates Jesus. See inter alia Epstein 1957:377; A. 1. Baumgarten
1984-85:15-17; and Baer 1966:120, note 8. This may well be the case (see
discussion below, Chapter 6), but according to our interpretation of Jesus’
criticism, it is irrelevant. Jesus objects to the very institution of prohibitive vows,
which in his view makes a mockery of the consecration formula. In his view
vows that do not result in the actual donation of property are simply invalid.

S. Abramson, cited in Baer 1966:120-121, likewise argues that the issue of
absolution of vows is irrelevant. Following Kaufmann (1929:350-352), Abramson
argues that the son’s vow is a classic rabbinic-type gonam, likening his property to
an offering vis-a-vis his parents, and Jesus objects to the rabbinic view that
gonamot (as opposed to oaths) apply even when they violate Torah law (Mishnah
Nedarim 2:2). The fact that the vow could be absolved at the request of the son is
irrelevant, since until that point the vow is in effect. There is a problem, however,
with Abramson’s claim. In Mark 7:12 it is stated specifically that according to the
Pharisees “he is no longer permitted to do anything for his father or mother,”
implying that he now wishes to support his parents, and seeks absolution of his
vow, but the Pharisees will not permit it. According to our interpretation,
however, Jesus objects to all prohibitive vows, and his choice of an extreme
example which is morally reprehensible and contrary to Torah law is merely a
rhetorical device.
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between moral and immoral uses. The vow takes effect once uttered,
whether the Pharisees approve or not.

Even if we are correct in assuming that the Pharisees, like Jesus,
would have found the son’s use of the prohibitive vow reprehensible, it
is clear that there is nonetheless a major difference of opinion between
Jesus and the Pharisees regarding the prohibitive vow per se. In Jesus’
view, dedicatory vows that cannot be fulfilled are a sacrilege. Their
validation by the Rabbis is an example of rabbinic paradosis that is
reprehensible in its own right,3® and certainly in cases where the vow is

38Jesus’ objection to the use of dedicatory vows in order to create personal
prohibitions is reflected in Matthew 23:16-22 as well:

(16) Alas for you, blind guides! You say, “If a man swears by the
sanctuary, that is nothing; but if he swears by the gold of the
sanctuary, he is bound by his oath.” (17) Blind fools! Which is the
more important, the gold, or the sanctuary which sanctifies the
gold? (18) Or you say, “If a man swears by the altar, that is nothing;
but if he swears by the offering that lies on the altar, he is bound by
his oath.” (19) What blindness! Which is more important, the
offering, or the altar which sanctifies it? (20) To swear by the altar,
then, is to swear both by the altar and by whatever lies upon it; (21)
to swear by the sanctuary is to swear both by the sanctuary and by
him who dwells there; (22) and to swear by heaven is to swear both
by the throne of God and by him who sits upon it.

Lieberman (1942:134) explains that the Rabbis did not accept the use of concrete
nouns as substitutes for the divine name in oath formulae (see Mishnah Shevuot
4:13), and therefore they did not recognize oaths by the sanctuary or the altar. On
the other hand, they legitimized what were originally oaths by the offering that
lies upon the altar and the gold of the sanctuary by reinterpreting them as
qonamot, prohibitive vows, in which the banned object is likened to an offering or
Temple property.

Why does Jesus object to this distinction? Is he unaware of the difference
between oaths and vows? From the formulation of the vow in Mark 7:11 //
Matthew 15:5 it is clear that Jesus (or the author of the report in the Gospels)
understood full-well that an “oath” by an offering is not an oath at all, but a vow
formula declaring the property “qorban.” It would seem therefore that Jesus did
know the difference between an oath and a vow, but the vow to which he refers
is not the likening of an object to Temple property, but an actual dedicatory vow
that is phrased such that it cannot be fulfilled. Jesus objected vehemently to this
profane usage of the institution of consecration. However, it was difficult to
convey this opposition to the public, on whom the technical distinction between
oaths and vows was, to a large extent, lost (see the end of this chapter). Therefore
Jesus employs rhetorical devices in order to. express his opposition to the
Pharisaic legitimization of prohibitive vows. In Mark 7:9-13 and Matthew 15:3-9,
Jesus cites an extreme example in which a prohibitive vow is used to circumvent
Torah law and common decency, while in Matthew 23:16-22 Jesus compares the
prohibitive vow to an oath, mocking the rabbinic hairsplitting that distinguishes
one type from the other. In both cases he uses rhetorical devices to express his
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designed to contravene a Torah obligation. The Pharisees, by contrast,
viewed these vows as real dedicatory vows that are binding according to
Torah law, even if no actual donation of property ensues. The use of the
dedicatory vow for personal ends is not a sacrilege in their view, since
the votary clearly states the circumstances under which his vow will take
effect, and does not disguise the fact that no actual donation is
contemplated. As we have surmised above, it is likely that the Rabbis
encouraged the use of this type of vow as an oath substitute. In the
example cited by Jesus, the vow is misused in a case where an oath
would not have been effective. The Rabbis no doubt considered this
abuse reprehensible, but they considered themselves powerless to
prevent it.

[4] The Kidron Valley Sarcophagus Inscription

A vow similar to that of the son in Mark 7:11 is attested in an
Aramaic inscription on a sarcophagus discovered in the Kidron Valley
(Jebel hallat at-Turi),® which reads as follows:

M7 1A 75K 137p 77 ARPN MmN ok T 9

Anything that anyone uses in this sarcophagus is a qorban to God
from him who is in it.

Milik defined the term gorban here in the sense of curse, and theorized
that the inscription is a curse designed to ward off grave robbers.4* He
suggests that the text of the inscription is corrupt, and the word *7 should
be omitted, yielding:

3T 0 A5K 129p 77 Ao N om 9o

Anyone who uses this sarcophagus is [liable to] a gorban /curse of
God from him who is in it.

However, even though some scholars argue that gorban occasionally
served as an oath formula, at least in popular usage,! the word gorban is
never attested in the sense of curse, nor is there any reasonable
etymology that would allow for such a meaning. Moreover, the reading
posited here requires emendation, and the syntagma -2 mnn om %>, as
found in the emended text, is unusual, to say the least.

deeply felt opposition to any use of the prohibitive vow. The opposition itself is
based upon Jesus’ sense that the use of a dedicatory vow formula when no actual
donation ensues is a sacrilege.

39For a description of the find, see Fitzmyer 1959:60.

40Cited by Fitzmyer 1959:60-61. See reference there.

41Gee above, notes 23 and 38, and the end of this chapter.
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Fitzmyer explains that the inscription is an actual dedicatory vow:#2
the grave goods® are offerings to God, and therefore they are off-limits
for personal use. However, the concept of burial offerings is
unquestionably alien to Judaism, and they are nowhere mentioned in
Jewish literature. Burial objects discovered in Jewish graves of.the
Second Temple period were not offerings to God. They were most
probably personal effects buried with the deceased, either to honor him
or to serve him in the world-to-come. Offerings to God are donated only
to the Temple treasury, and if the deceased did in fact intend to
consecrate his possessions as posthumous offerings, he ought to have
seen to it that they were transferred to the Temple treasury, rather than
having them buried along with his remains. According to Fitzmyer’s
view, the deceased himself is guilty of trespass with respect to Temple
property!4

Other scholars interpret the inscription as a rabbinic-type prohibitive
vow directed against potential grave robbers.#> However, the phrase

42Fitzmyer 1959:62-63.

43According to A. I. Baumgarten (1984-85:7), the inscription warns against
making use of the sarcophagus itself (and perhaps the bones in the sarcophagus
as well; see note 18 there, and note 45 below). But it seems more reasonable to
translate the -3 of N2 in the usual sense, “in the sarcophagus,” as referring to
the grave goods, as all other scholars who discussed this inscription interpreted
it. See also the interesting interpretation of Qimron 1994:271, who interprets %
as W98, yielding an inscription banning the use of the grave goods by anyone
other than the deceased himself: “Anything from which anyone other than he
who is inside it derives benefit in this grave is gorban.”

44Fitzmyer actually refers to the vow as “a vestigal survival of much older
mortuary offerings.” But since he goes on to state that the vow reserves the grave
goods for sacred use, it is unclear how this vow differs from an actual mortuary
offering. It would seem that in his view the vow at this later stage was intended
only to deter grave robbers, and not to honor God.

For grave goods in ancient Israel, see Stern (1976:16-23). For the possibility
that the goods were intended for the use of the deceased in the world-to-come,
compare the custom of o'nn °nar, food offered to the deceased. These offerings
were customary in pre-exilic and post-exilic Israel (Deuteronomy 26:14, Tobit
4:17, and Ecclesiasticus 30:18, which opposes the custom). If according to this
conception the deceased is in need of sustenance, it follows that he was thought
to need other personal effects as well. In BT Berakhot 18b, a ghost asks that
certain personal effects be sent to her by means of another woman who was to be
buried the next day.

The notion that the goods were buried out of respect for the deceased can be
compared with a similar tannaitic custom, which according to the Rabbis is
rooted in pre-exilic practice: the burning of the clothes and personal effects of the
deceased, in order to prevent others from using them. See BT Avodah Zarah 11a;
PT Sanhedrin 2:8, 20c.
45Falk 1966:311-312; A. 1. Baumgarten 1984-85:7; Greenfield 1976:59-60. See also
above notes 22 and 44, for Fitzmyer’s position. Greenfield defines this vow as a
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M7 o N8 127p, “an offering to God from him who is in it” makes little
sense according to this view. According to the rabbinic conception,
prohibitive vows liken the banned objects to Temple offerings. The word
gorban in rabbinic vows simply means “like an offering.” The banned
property is not necessarily compared to an offering from the votary
himself, but to Temple property in general. Just as Temple offerings in
general are off-limits for common use, so the property mentioned in the
vow is off-limits to the person mentioned in the vow. If this had been the
intention in the Kidron Valley inscription, the vow would not have
specified that the contents of the sarcophagus are an offering to God from
the deceased buried within. Why specify the recipient of the offering (77>%)
and the donor (M7 1n),% when no actual offering is being described, and
the intent is simply to liken the contents of the grave to Temple property
in general?

The vow in this inscription is identical in form to the vow in Mark
7:11, and it would seem that it, too, should be taken literally. The vow is
a real dedicatory vow to God from the one buried within
(M7 @ 1158 12p). But the deceased did not consecrate the contents of the
grave in toto, but only those contents that will be used by potential grave
robbers (77 nbna mon w1 9), so that these grave robbers will be
guilty of trespass against Temple property if and when they make use of
the contents of the grave. Until the grave is robbed, its contents are not
consecrated, and therefore there is no reason to give the property to the
Temple. The consecration takes effect only upon its violation by the
grave robbers.4’

gonam, but he does not specifically say that in his view rabbinic gonamot operate
through the mechanism of likening the objects banned to Temple property. He
compares the term gonam to the Phoenician word nip, which he interprets as an
oath formula (see the Chapter 4, section 2, below), and it may be that he
considered the sarcophagus formula an oath.

46A 1. Baumgarten 1984-85:7, note 18, cites an oral suggestion of Greenfield’s
according to which Mi37 10 stands in apposition to /11 nnén:, and the vow means:
“Any benefit that a person derives from this sarcophagus, from he that is in it, is
gorban to God.” According to this explanation, the vow is directed against the use
of the bones of the deceased themselves. But this interpretation is not convincing.
47Like the vow of the son in the Gospels, this vow, too, is not an oath substitute.
The deceased cannot adjure potential grave robbers not to rob his grave, nor can
he himself swear, before his death, that his grave will not be robbed, since the
fulfillment of this oath is not under his control. According to later rabbinic
halakhah, future-tense oaths concerning the actions of others, over which the
swearer has no control, are not binding (see PT Shevuot 3:5, 34c; BT Shevuot 25a),
and even if we were to assume that this restriction postdates the Second Temple
period, it would be absurd for the deceased to have invoked a curse upon himself
before his death in the event that his grave is robbed. This does not deter
potential grave robbers, and the curse would take effect only after the swearer’s
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[5] The Consecration of Food in the Damascus Document

The Gospels and the sarcophagus inscription from the Kidron Valley
date from the first century C.E. But the use of dedicatory vows to create
personal prohibition is attested as early as the first century B.C.E.*8 In the
Damascus Document (CDC), XVI, lines 13-15, in the context of the laws
of votive offerings, we read:% '

mamiT vewn Yy

OuR DWn mamb R N R

50080 rin P SR oon on

SI[.....Jn Somn v ook wpe e

£ [T]% YR[A] PR WK R R 8T 0D

On the law of votive offerings:

Let no man vow for the altar anything taken by force.
Also the priests shall not take from an Israelite.

Let no man consecrate the food of [his] mouth [to Gold,

death, at which point it would be meaningless. The prohibitive vow in this case is
not an oath substitute. It is designed to implicate potential grave robbers in an
additional sin, that of trespass against Temple property, if and when they decide
to violate his grave. Even grave robbers who would otherwise justify their
actions by saying that they are unlikely to get caught, and that they are only
robbing from a dead man who does not know the difference, would likely be
deterred by the sanction against trespass with regard to Temple property (pace
Derret 1969-70:367). This vow is thus similar to the vow of the son in the Gospels,
but unlike that vow, this one is not morally reprehensible.
4850me of the fragments of CDC found in Qumran date from the Hasmonean
Eeriod. See J. M. Baumgarten, in Broshi 1992:57.

9The passage has been preserved in fragment 4QDf from Qumran and in the
Geniza manuscript T-S 10 K 6, first published by Schechter (for our passage, see
Schechter 1970:103). Qimron has recently published a facsimile of the Qumran
text with a transcription in which lacunae are reconstructed on the basis of the
Geniza manuscript (in Broshi 1992; for our passage see Broshi 1992:40-41). In our
passage their are no variants, even in orthography, between the Geniza text and
that of 4QDf, and the two texts taken together enable us to reconstruct a
substantial portion of the text. The transcription which follows is based on the
two texts; letters enclosed in brackets are illegible or missing in both texts.
50There is a lacuna in the Geniza fragment following the word “87°, which in the
past had led scholars to assume that a word meaning “by force” (such as pm2 or
DUR) is missing, since the priests are, of course, entitled and obligated to take
offerings from an Israelite under other circumstances (see Schechter 1970:88; Rost
1933:28; Rabin 1958:77). But it is clear from the Qumran fragment that no word is
missing, and the lacuna in the Geniza fragment was originally a space between
laws, preceding the word 58, which belongs to the next law. Nonetheless, it is
clear from context that the verb 1, “take,” is used here in the specialized sense
of “take by force.” Compare I Samuel 2:12-17 (the description of the sins of the
sons of Eli), in which the verb npY, “take,” is used in this sense a number of times.
51Rabin 1958:77 and Qimron in Broshi 1992:41 reconstruct:
5[x% e Hown i @k BTP* B, For other reconstructions, see note 55 below.
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for that is what it says (Micah 7:2): “And each hunts his neighbor
(MT: brother)52 with a net (also: a ban).”

The third law in the series, [.....]'s Hokn nx o8 ©p* 58, deals with the
consecration of the food of one’s mouth. It is clear from context (“the law
of votive offerings”), that the reference is to actual consecration, and not
to mere prohibition or ban.? If the reference is to actual consecration,
then it is impossible to explain that the Damascus document prohibits
the consecration of potential foodstuffs, i.e. food or money set aside for
personal consumption, since all Temple offerings are offerings of
potential foodstuffs. The only way this law can be understood is literally,
in the manner that we interpreted the vows in Mark 7:11 and the Kidron
Valley inscription: the reference is to a person who consecrated the food
of his mouth or of another’s mouth with a formula such as “*b %o8n 137p,”
“the food of my mouth is gorban,” or “n5p "5 So8n 127p,” “the food of x’s
mouth is gorban.” This vow does not involve the actual donation of
property to the Temple, since the property donated is 15 So8n, property
that is actually eaten by himself or another. Once the food is eaten, it can
no longer be given to the Temple. The only practical consequence of the
vow is to create a personal prohibition, the consequence of which is
liability for trespass against Temple property, as in the vows in the
‘Gospels and the Kidron Valley inscription.

The translation of the line from CDC is based upon the
reconstruction 78[5 W] Hoxn m8 vk wp Y8, which seems most likely.>
According to this translation, the law deals specifically with a votary
who consecrates the food of his own mouth, creating a self-imposed
prohibition. Presumably such vows were limited in time; the votary said:
ori °n HoMn 127p, “the food of my mouth today is gorban,” or the like, in
which case the vow is tantamount to a self-imposed fast for a limited
period. Although the fast itself is an act of religious devotion with which
CDC would have no quarrel, the scroll forbids the use of dedicatory
vows for any purpose other than actually transferring property to the
Temple treasury. Fasting is noble its own right, but it is forbidden to
impose a fast by means of a dedicatory vow, when the votary has no
intention of giving anything to the Temple, since this is an outward ritual
form with no content, or lip service to God.

52The Vorlage ryhw, “neighbor,” is reflected in LXX as well. Some scholars
suggested reconstructing “bdw, “his servant,” instead of r*yhw (see note 55
below), but this reading is impossible according to either manuscript fragment.
53But see the citation from Rengstorf 1965:864, in note 22 above.

54Gee above, note 51. The words 7[...]’® Yo8n are found only in the Geniza
fragment; they are missing entirely from 4QDf because of a lacuna. In the Geniza
fragment part of the letter following *8 is visible, and it looks like the letter i1 or a
similar letter.
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CDC forbids the use of this type of vow even where there is no moral
problem, as in the case of fasting. However, the placement of the law in
the scroll shows that the author of the scroll was well aware of the fact
that this type of vow could be abused in morally reprehensible cases
such as the one described in the Gospels. The laws immediately
preceding the law under discussion prohibit the consecration of property
taken from another by force, and the forceful appropriation of
“offerings” from the people on the part of the priests (cf. I Samuel 2:12-
17). Then comes our law, “Let no man consecrate the food of his mouth
to God,” followed by a prooftext, “And each hunts his neighbor (so also
LXX, MT: brother) with a herem” (Micah 7:2). There follow a number of
further laws directed against the abuse of consecration. Since the
prooftext from Micah follows upon our law immediately, it would seem
that the author of CDC was well aware that the consecration of
foodstuffs could be used to “hunt” one’s neighbor, preventing someone
who is dependent upon the votary (such as a parent or an employee)
from deriving benefit from his property.>> Thus both the Gospels and
CDC object to the use of dedicatory vows in order to create a personal

55In view of the prooftext Micah 7:2, perhaps it would be preferable to explain
that the pronoun ¥1- in the word ¥ refers back to the “&7w° of the previous law:
“Also the priests shall not take from an Israelite; let no man consecrate the food
of his [=an Israelite’s] mouth to God.” Perhaps we should even reconstruct
SxTE *B SORD Mk O'R TP DN instead of YRS YT Yoo Nk @R BTP° DK; although
there seems to be a he-like letter immediately following *B the Geniza text. If we
take ¥'B as referring back to the Israelite of the previous law, or if we reconstruct
5812° °B, the reference would be to an Israelite dependent upon the votary for
support, as in the son’s vow vis-a-vis his parents in the Gospels.

A number of scholars have suggested that in view of the prooftext Micah 7:2,
the text should be reconstructed so that it refers explicitly to a vow used to cheat
others of their due. Rengstorf (1965:864) reconstructs as follows, on the basis of
various suggestions cited by Rost (1933:28) in his critical apparatus:
OO YIS 172D DR DR DR 0N KT 0D OB YORD Nk B8 ©p 98, “(...nor) shall anyone
declare holy the sustenance of his worker, for this is what (Scripture) says (cf. Mi.
7:2): This one and that takes his servant with herem.” According to this
reconstruction, the reference is to an employer who owes his employee wages or
sustenance. He pays them their due, but as he does so he declares “the food of
my employee is qorban.” Rengstorf (and presumably the scholars who first
suggested this reconstruction) explains that the food consecrated was food
intended as sustenance or wages for the employee, but in that case the employer
would by law be required to give the employee other food or wages. According
to our interpretation of the vow, the consecrated food would be the actual food
given the employee, which becomes sacred as soon as the employee eats it. At
any rate, a cursory look at the witnesses reveals that this reconstruction is
untenable: the letter * in the word ¥ is not missing in the Geniza fragment, and
therefore the reconstruction 19vp is impossible, and the letter i1 in the word ¥y
has been clearly preserved in 4QDf, rendering the reconstruction 112v untenable.
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prohibition for two reasons: (1) it makes a mockery of the institution of
consecration, since the votary has no intention of actually dedicating any
property, and (2) it can easily be abused as a means of denying a
dependent his due.

The Pharisaic halakhah undoubtedly objected to the abuse of this type
of vow, but the Pharisees nonetheless viewed it as a valid dedicatory
vow, which creates liability for trespass against Temple property. Jesus
does not consider such vows valid at all, since the consecrated object is
defined as something that the votary himself or another will eat or use,
and thus nothing is actually dedicated. Jesus considered the validation of
this type of vow a hypocritical rabbinic tradition rather than a Torah law,
which the Rabbis had to accept.

Morally, the sectarian view of this type of vow outlined in CDC is
identical to that of the Gospels. The scroll therefore prohibits the use of
such vows for any purpose whatsoever. However, since the scroll refers
to such vows in the context of the laws of votive offerings, it would seem
that CDC agrees with the Pharisees that these vows are technically valid
according to Torah law, and must be honored once vowed. Nonetheless,
it is forbidden to vow such vows, since they make a mockery of
consecration and are open to abuse.

[6] The Vow in Philo’s Hypothetica

Philo of Alexandria, writing at the beginning of the common era,
deals with prohibitive vows in the context of his treatment of dedicatory
vows in his book Hypothetica. Only two fragments of this work have been
preserved, since they are cited in Eusebius’ Praeparatio Evangelica. The
work is an apology for Judaism. In the first fragment, Philo surveys a
number of Jewish laws, including the laws of dedicatory vows, and in
the second he describes the lifestyle of the Essenes. The following is a
translation of the discussion of vows (Praeparatio Evanglica VIII, 7.3-7.5).
The translation is that of F. H. Colson in the Loeb Classical Library
edition of Philo, volume 9, pp. 424ff., except for the italicized words, for
which see below:

7.3 ...Each individual is master of his possessions unless he has
solemnly named the name God over them or declared that he has
given them to God. And if he has merely made a chance verbal
promise of them he must not touch or handle them, but hold
himself at once debarred from them all.

7.4 I need not consider the case of his robbing what belongs to the
gods or plundering what others have dedicated; even with his own,
I repeat, a chance word of dedication spoken unawares deprives
him of them all and if he repents or denies his promise his life is
forfeit also.
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7.5 The same holds of any other persons over whom he has
authority. If a man has devoted his wife’s sustenance to a sacred
purpose [lit. : “named a sacred name over his wife’s sustenance”]
he must refrain from giving her that sustenance;?% so with a father’s
gifts to his son or a ruler’s to his subjects....

Baumgarten is uncertain whether this passage treats dedicatory or
prohibitive vows.” It is clear, however, that the phenomenon described
in 7.5 is identical to that which lies behind the son’s vow in Mark 7:11
and the “hunting of the neighbor” in CDC. It is possible to shirk one’s
responsibility toward one’s dependents (“any other persons under his
authority”) by consecrating the food that they eat. He need not actually
give any property to the Temple, and he can actually claim to be
supporting his dependents, for it is they who are forbidden to eat the
food, which becomes sacred as soon as it is eaten. Surprisingly, Philo is
not in the least bit critical of this type of vow; on the contrary, his
intention is to describe with pride the scrupulous conduct of the Jews
with respect to vows.

It would seem that “naming the name of God” over property, as
described in paragraphs 7.3-7.4, also refers to this type of prohibitive
vow. In 7.3 Philo describes two cases in which a person is debarred from
his possessions: if he has “solemnly named the name of God over them,”
or if he has “given them to God.” Colson thinks that the second modifies
the first, and he therefore translates “unless he has solemnly named the
name of God over them declaring [emphasis mine] that he has given them

56Greek: trophes anekhein; literally: “to refrain from the sustenance.” In an
appendix, Colson (1941:539) cites Edersheim (1873:367), who claims that
according to the Mishnah, a man could not vow what of his fortune he owed to
others nor his widow’s portion. Colson wonders why Philo allows and seemingly
approves such wicked behavior. In the wake of this comment, Rokeah, in his
Hebrew translation of the Hypothetica (in Daniel-Nataf 1986:160), translates “he is
banned from her sustenance.” But this interpretation is far more problematic,
since the husband is prohibited from eating his wife’s sustenance or widow’s
portion even without a vow. Moreover, if the reference is to a dedicatory vow,
the wife is banned from the sustenance as well, as are all commoners.

It is clear that Colson’s translation is correct. Edersheim'’s representation of
the mishnaic view is absolutely wrong. According to Mishnah Ketubot 7:1, a man
can deny his wife her sustenance by means of a gonam, which takes effect,
although if he persists in this behavior, he is required to divorce her. This vow is
analogous to that of the son in the Gospels, and is clearly the type of vow that
Philo envisions here. Moreover, according to Mishnah Arakhin 6:2, if a man vows
mortgaged property or his wife’s widow’s portion to the Temple, the vow takes
effect (although a technical resolution of the plight of the wife and the creditor is
suggested, which see).
57See citation above, note 22.
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to God.”>8 But the Greek me theon ge epiphemisanta autois med’ hos to(i)
theo(i) tauta aniesin refers specifically to two different actions: one can
either dedicate property to God outright, or one can name the name of
God upon the property without actually donating it to the Temple. Philo
goes on to explain that “a chance verbal promise” debars the owner from
the property. It would seem that this line refers specifically to one who
named the name of God upon an object without actually donating it, for
if the reference were to actual consecration, Philo would simply have
said that the votary must transfer the property to the Temple as soon as
possible, taking care to avoid touching it in the meantime. And in light of
the law regarding “naming a sacred name” over the sustenance of one’s
wife, it would seem that in 7.3 as well, “naming the name of God over”
one’s possessions refers to the consecration of the votary’s own
sustenance, the equivalent of CDC’s “consecrating the food of one’s
mouth.” The votary formulates his vow such that the object of the vow is
precisely that property of which he will make use (“gorban is the food of
my mouth,” “gorban is the wine that I drink”). That is why in paragraph
7.4 Philo makes much of the fact that this case differs from the usual
trespass against Temple property. Even if the property trespassed
against has not actually been transferred to the Temple treasury, “a
chance verbal promise” can engender liability for trespass.

Philo, too, was thus familiar with the use of dedicatory vows in order
to create personal prohibitions. He terms this type of vow “naming the
name of God” over a possession. The votary can bar himself from his
own property by means of this technique (incurring obligatory self-
denial as an act of religious devotion), and he can also avail himself of
this technique in order to bar his dependents from his property.

[7] The Prohibitive Vow in Tannaitic Literature

The four Second Temple sources concur in their evidence that it was
customary to make use of dedicatory vows in order to create a personal
prohibition. All of the sources refer directly or indirectly to the use of
such vows in order to bar others from using one’s property: in the
Gospels the son uses this technique to deny his parents their due; in the
Kidron Valley inscription the deceased uses this technique to deter grave
robbers; CDC alludes to the fact that the consecration of foodstuffs could
be used to entrap one’s fellow man; and Philo writes that a householder
could consecrate the food of his dependents. It is thus clear that one
primary use of this type of vow during the Second Temple period was to

58See Colson 1941:425; Rokeah, in Daniel-Nataf 1986:160, note 11.
59The verb aniemi can mean either “let loose” or “consecrate.” See Liddel and
Scott, s.v.
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make others liable for trespass, and in some cases this technique was
used vis-a-vis others in order to deny them their due. It may be,
therefore, that the technique of using dedicatory vows in order to create
personal prohibitions was originally designed as a means of oppressing
others. But it seems more likely that this type of vow was originally
developed as an oath substitute, which does not involve the potential
abuse of God’s name: the votary who consecrates the food of his mouth,
in the words of CDC, or solemnly names the name of God upon one or
other of his possessions, in the words of Philo, bars himself from using a
certain possession or eating certain food. This is a personal commitment
akin to a negative future-tense oath. However, since technically one can
just as well bar others from making use of one’s property by means of the
same technique, the technique was applied to others soon after its
inception, and banning others from using one’s property by means of a
vow was used by the unscrupulous as a means of denying dependents
their due.

The passages from the Gospels make it clear that the Pharisees
considered this type of vow valid, even when used unscrupulously. The
Pharisaic position is based upon three elements:

1. Technically, this type of vow is a valid dedicatory vow according to
Torah law, and the Rabbis were powerless to declare it invalid.

2. In contrast to the sectarian position and that of Jesus, the Pharisees
saw nothing wrong with dedicating property to God that by
definition cannot actually be turned over to the Temple treasury. The
votary is in no way cheating the Temple treasury, since it is clear
from the start that his intention is merely to create a personal
prohibition, and not to donate property to the Temple.

3. The Pharisees discouraged the taking of oaths in God’s name. This
type of vow is a convenient substitute.

This type of vow thus became a legitimate institution in Pharisaic
halakhah, despite the vehement opposition of the sectarians and Jesus.
The rabbinic gonam is undoubtedly rooted in this type of vow.
Nonetheless, the rabbinic sources that have come down to us seem by-
and-large unaware of the fact that the gonam is a type of dedicatory vow.
In rabbinic literature as we know it, prohibitive vows are clearly
distinguished from dedicatory vows, and are considered a different
phenomenon altogether. Dedicatory vows are discussed in a number of
tractates in the order Kodashim: Arakhin, Temurah, and Me'ilah, while
gonamot are dealt with in tractate Nedarim of the order Nashim. As
stated above, the dominant view among Tannaim and Amoraim is that
gonam formulae are not actual formulae of consecration, but rather
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formulae that liken specific objects to Temple offerings vis-a-vis the
votary himself or someone else mentioned in the vow.%0 Similarly, the
votary can liken all of his property to an offering vis-a-vis someone else,
or liken all of someone else’s property to an offering vis-a-vis himself.

But, as we have seen, the most common rabbinic vow formulae belie
this explanation of the vow phenomenon and reveal the true meaning of
the prohibitive vow. The specific vow “the x that I eat is gorban/qonam,”
and the general vows “that which you use of mine is gorban/gqonam” and
“that which I use of yours is gorban/qonam” indicate that the prohibitive
vow prevalent in rabbinic times is none other than the vow that we
encountered in the Gospels, the Kidron Valley inscription, CDC, and
Philo; it is a dedicatory vow that cannot be fulfilled, because by
definition it takes effect only upon its violation.5!

Some of the tannaim, however, were well-aware of the true origin
and meaning of the prohibitive vow. Rabbi Meir and Rabbi Simeon differ
in Tosefta Nedarim 2:962 as to whether one who violates a gonam incurs
liability for trespass against Temple property. Rabbi Simeon’s view is
that he does not, since a vow is only a likening of an object to a Temple
offering, not an actual act of consecration. Rabbi Meir, on the other hand,
believes that liability for trespass against Temple property is incurred,
presumably because it is a real act of consecration, which takes effect
upon its violation.

Rabbi Simeon’s view is cited in the parallel passages in BT and PT
Nedarim® in the name of “the Sages,” and presumably his view was the
dominant one at the end of the tannaitic period. The notion that gonamot
liken the banned object to consecrated property without actually
consecrating it finds expression in Mishnah Nedarim 1:3-4, according to
which g 8> (“like a [sacrificial] sheep”), 129p> (“like an offering”), and
other similar formulae are effective vow formulae.®* According to the
interpretation of these Mishnah passages in PT, these formulae are in fact

60See references above, note 11.

6IMoreover, two Mishnah passages in tractate Nedarim, Mishnah Nedarim 3:5
and Mishnah Nedarim 4:2 (presumably early passages stemming from Temple
times or shortly thereafter), clearly indicate that prohibitive vows were originally
considered dedicatory vows even in rabbinic literature. See Benovitz 1995:224-
225. See also Mishnah Nedarim 5:6, and the discussion in Benovitz 1995:225, note
73.

62Gee also parallels in PT Nedarim 4:2, 38c; PT Ketubot 13:2, 35d; BT Nedarim
35a; BT Shevuot 22a-b. And see Lieberman 1967:430-432.

63See references in the previous note.

64See also parallel passages in Tosefta Nedarim 1:2-3. Both the Mishnah and
Tosefta passages are difficult to understand, and they seem to contradict each
other in a number of places; for a cursory survey of the problems, see Benovitz
1995:226, notes 76-77.
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the ideal, and the Sages and Rabbi Judah differ as to whether gorban
(normally considered the classic vow formula) is a valid formula at all
(PT Nedarim 1:4, 37a):

All agree that the formula j39pn [= “by the offering,” an oath
formula in which the swearer swears by an offering instead of by
God] is invalid, while the formula j27p> [= “like an offering”] is
valid. They differ regarding j27p [="offering”]. Rabbi Judah says,
“he who says 127 is like one who says 139pi and the formula is
invalid.” The Rabbis say, “he who says ja7p is like one who says
129p>, and the formula is valid.”

It would seem therefore that by the end of the tannaitic period most
Rabbis explained gonamot as likening the banned object to an offering,
and not as an actual consecration formula. Rabbi Meir in Tosefta
Nedarim 2:9 preserved the original conception of the prohibitive vow,
reflected in Second Temple sources, but his colleagues differed with him
and interpreted the classic formula gorban and its substitute gonam in the
sense of 127p>, “like an offering.” This interpretation is reflected in Sifre
Bemidbar 153 to Numbers 30:3, in Mishnah Nedarim 1:3-4, in BT
Nedarim 14a, and in PT Nedarim 1:4 (37a).

This new rabbinic conception most likely originated shortly after the
destruction of the Temple. Even before the destruction of the Temple, the
populace did not clearly understand the technique that lay behind the
prohibitive vow formula. Qorban was considered a promissory formula
akin to an oath, which results in a personal prohibition. The exact
meaning (consecration that takes effect upon violation) was lost on most
people, as is evident from the following sources:

1. In Matthew 23:16-22, Jesus mocks the Pharisees who legitimize the
oath formulae “gorban” and “the gold of the Temple,” while
invalidating oaths by the altar or the Temple itself. The reference is
clearly to the distinction the Pharisees made between the valid
prohibitive vow formulae “the food that I eat is gorban” and “the
gold that I use is dedicated to the Temple,” on the one hand, which
are valid consecration formulae that take effect upon violation, and
the oath formulae “I swear by the altar” or “I swear by the Temple,”
on the other hand, which are invalid because the swearer uses the
terms altar and Temple as substitutes for the divine name. Jesus was
no doubt aware of the distinction, as his sophisticated claim
concerning the son’s vow in Mark 7:11 makes clear. Nonetheless, he
mocks the rabbinic distinction by terming the prohibitive vow an
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oath “by gorban.”® This mocking rhetoric can be effective only if the
audience is unaware of the true nature of the gorban vow.

2. Josephus,® writing shortly after the destruction of the Temple, cites a
Greek philosopher by the name of Theophrastus,®” who mentions a
Jewish oath formula gorban which has no parallel in other tongues,
the use of which was prohibited in Tyre. Lieberman’s view,® that the
reference is to an oath using the word qorban as a substitute for the
divine name, is problematic. Lieberman himself provides ample
documentation of the fact that the gentiles swore by all that is holy
and profane,®® and even if he is correct in interpreting certain sources
in rabbinic literature as indicating that Jews, too, swore by their
Temple sacrifices,”? the gorban oath would hardly qualify as a
uniquely Jewish phenomenon unparalleled in other tongues. On the
other hand, prohibitive vows using the word gorban, i.e. dedicatory
vows that create personal prohibitions and serve as oath substitutes,
are most certainly a uniquely Jewish phenomenon. It would seem
that Josephus was referring to this phenomenon,’! but he
nonetheless terms the gorban formula horkos, “oath,” rather than
euche, “vow.” This shows that in the popular consciousness
prohibitive vows were considered more like oaths than dedicatory
vows. When the theoretical basis of the prohibitive vow is unclear, it
makes little sense to term the gorban vow “euche,” a Greek word that
refers specifically to dedicatory vows and the accompanying prayers.
It is more like a horkos, or “oath.”

3. In the passage cited above from Philo’s Hypothetica, he does not refer to
the vow as a horkos or euche. But elsewhere he uses the terms
interchangeably to describe future-tense oaths,”? demonstrating that
the cultic nature of the vow was unclear to him.

65Gee above, note 37.

66Josephus, Contra Apion, 1, 167. See citation and discussion in Stern 1974:12-13.
67 A pupil of Aristotle. See Stern 1974:8-9. If Josephus is correct in his citation of
Theophrastus, then the practice of using dedicatory vows to create personal
prohibitions, which is otherwise first attested in the first century B.C.E., can
actually be dated as early as the third century B.C.E.!

68Ljeberman 1942:130.

®Lieberman 1942:117-141.

7OBut see discussion below, Chapter 5, sections 5 and 6.

71See also Halevy (1906:314) and Belkin (1940:158-159), who offer a similar
interpretation, except that they envision a classic rabbinic gonam likening an
object to Temple property.

72See, for example, Philo, De Specialibus Legibus, 11, 12-13. And see Belkin
1940:156-158.
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Thus even during Second Temple times, the popular consciousness
viewed the prohibitive vow as a ban formula akin to an oath, and not
necessarily as an act of consecration that cannot be fulfilled. It is only
natural, therefore, that after the destruction of the Temple people
continued to use formulae such as “the food of my mouth is gorban,” or
“this wine that I drink is gorban,” even though offerings to the Temple
treasury were no longer possible. But after the destruction of the Temple
these vows lost their halakhic sanction, since the violator of such vows
could no longer be considered liable for trespass against Temple
property. The consequence of violation was theoretical only, and
certainly was no longer a real deterrent. The Rabbis therefore revalidated
the prohibitive vow formula by reinterpreting the word qorban and its
substitute gonam: these were no longer seen as actual consecration
formulae, but rather as shorthand for ja1p>, “like an offering.” In order to
anchor this new votive institution in Torah law, the Rabbis reinterpreted
Numbers 30: the “vow to the Lord” referred to in this chapter is not the
dedicatory vow familiar from the rest of the Torah, but rather a different
type of vow, likening an object to Temple offerings and thus placing it
under a ban. The Rabbis felt that this reinterpretation of the vow of
Numbers 30 was legitimate, since the prohibitive vow as they
understood it is akin to the “oath obligating self-denial” discussed in the
same chapter.

But, as we have seen, traces of the original meaning of the
prohibitive vow have been preserved throughout rabbinic literature: the
most common vow formulae in rabbinic texts give evidence of the true
meaning of the prohibitive vow. Sifre Zuta, a halakhic Midrash known to
preserve early, non-mainstream halakhic positions, interprets Numbers
30 as referring to dedicatory vows, which would indicate that prohibitive
vows, to the extent that they are binding, are actual dedicatory vows that
cannot take effect unless they are violated. A number of other passages
in rabbinic literature also reflect this more ancient conception, most
notably Rabbi Meir’s position rendering non-fulfillment of a vow liable
for the penalty incurred for trespass against Temple property.
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ISSAR: A Term in Search of Meaning

[1] Five Meanings of the Term Issar

As we have seen in the previous chapter, the first of the votive
institutions mentioned in the Kol Nidre prayer, neder, is treated
extensively in biblical, Second Temple, and talmudic literature. The
second votive institution mentioned in Kol Nidre, issar, is far less well-
known. Although mentioned repeatedly in Numbers 30, the term is not
found elsewhere in the Hebrew Bible.! Because the biblical usage is so
limited, the precise meaning of the term was never quite clear, and it
took on different connotations over time.

No fewer than five distinct meanings of the term issar can be clearly
differentiated. Three of these are attested as actual usages: the term issar
was used in three different senses during the biblical, tannaitic, and late
amoraic periods, respectively. The issar of Numbers 30 is a future-tense
oath; the term is either used alone in the sense of oath of obligation, or in
conjunction with shevu'ah, the more common word for oath, in order to
indicate that the shevu’ah referred to is a future-tense oath of obligation.
During the first three centuries of the common era, the term was used in
Palestine to denote a resolution to fast? for a single day. In late third- and
fourth-century Palestine the term was used as a synonym for vow, and
issar was often used as a substitute vow formula instead of the mishnaic
term gonam.3

1An Aramaic cognate occurs a number of times in Daniel 6, in the sense of
“edict.”

20r abstain from certain foods. Abstention from meat and wine often took the
place of a complete fast as a sign of mourning or penitence. See Daniel 10:3,
Testament of Reuben 1:10 (where this type of abstinence is actually termed
“fasting”), Testament of Judah 15:4, IV Esdras 9:24, and Cowley papyrus no. 30.
See also G. F. Moore 1927:257.

3See below, Chapter 4.
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Two further definitions are also attested, but these are in all
likelihood merely theoretical, and do not reflect actual usage. These
definitions are cited in the name of the Babylonian amoraim Abaye and
Rava respectively in BT Shevuot 20a. Abaye believed that the biblical
issar was a secondary oath linked to an already existing oath, in which
the swearer “likens” his status vis-a-vis a certain item to his status vis-a-
vis an item previously forsworn.* Rava, on the other hand, defined the
biblical issar as a commitment formula using the word issar, which could
be either an oath or a vow, depending upon how it is phrased. It is clear
that Abaye and Rava were not referring to institutions with which they
themselves were familiar;> they were merely attempting to define the
elusive term issar as it appears in Numbers 30 and in rabbinic literature.

[2] Issar in Numbers 30

Numbers 30, which the Rabbis term o° nwnp, “the vow passage,”
actually treats both vows and oaths. As we have seen in the previous
chapter, the mainstream position in rabbinic literature is that the vows
treated in this chapter are not the dedicatory vows mentioned elsewhere
in the Hebrew Bible, but prohibitive vows likening an object to Temple
property vis-a-vis the votary himself or another individual.® The rabbinic
interpretation was shown in the previous chapter to be a secondary
development; the biblical text itself actually refers to “vows to the Lord,”
in the usual sense of donations to the Temple.”

One reason the Rabbis may have allowed themselves the liberty to
claim that the vow of Numbers 30 is a prohibitive vow is that throughout
Numbers 30 the word neder, “vow,” is mentioned in tandem with the
words shevu’ah, “oath,” or issar, “obligation,” or some combination
thereof:

(3) If a man vows a vow to the Lord, or takes an oath imposing an
obligation (1ox Torb v pawn) upon himself, he shall not break his

4See below, section 6 of this chapter. This notion is patterned on the rabbinic
conception of the prohibitive vow, according to which a prohibitive vow likens
the banned object to property already vowed to the Temple. See above, Chapter
1.

5The concept of likening one oath to another makes little sense, and is unattested
in rabbinic literature except in Abaye’s interpretation. Issar is nowhere attested as
a votive formula in its own right in texts that predate Rava. This usage is found
only in Palestinian literature of the generations following Rava, as a result of
Rava’s interpretation, which was brought to Palestine by his colleague, Rabbi
Yirmiyah. See below, section 7.

6See above, Chapter 1, section 1.

’See above, Chapter 1, section 1, and the citation from Sifre Zuta in section 3 of
this chapter.
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word; he must carry out all that has crossed his lips. (4) If a woman
vows a vow to the Lord and imposes an obligation (qox m=ox1) while
still in her father’s household by reason of her youth... (5) all her
vows shall stand and every self-imposed obligation
(Mo v ok qwr ok 5o) shall stand. (6) But if her father restrains
her on the day he finds out, none of her vows or self-imposed
obligations (7wm Sv n-os T8 o) shall stand... (7) If she should
marry while her vow or the commitment to which she has obligated
herself (oo Sy mox TwR REY Kwan) is still in force, (8) and her
husband learns of it and offers no objection..., her vows shall stand
and her self-imposed obligations (w2 H» 7o Twx mHow) shall
stand. (9) But if her husband restrains her... he thereby annuls her
vow which was in force or the commitment to which she obligated
herself (wm Sy 7oK T8 TNBY Ko MRY)...(10) The vow of a widow or
of a divorced woman, however, whatever she has imposed upon
herself (Mo S mor Tk 55) shall stand. (11) So, too, if, while in her
husband’s household, she vows a vow or imposes an obligation
upon herself by oath (v12wa mws1 S qok oK) (12) and her husband
learns of it, yet offers no objection - thus failing to restrain her — all
her vows shall stand and all her self-imposed obligations
(Mom1 S ok wk "ok 921) shall stand. (13) But if her husband does
annul them on the day he finds out, then nothing that has crossed
her lips shall stand, whether vows or self-imposed obligations
(Mwm1 SoN)... (14) Every vow and every oath obligating self-denial
(w21 NMY> -ox Maw) may be upheld by her husband or annulled by
her husband. (15) If her husband offers no objection from that day
to the next, he has upheld all the vows or obligations (7ox 55 nit )
she has assumed; he has upheld them by offering no objections on
the day he found out.

43

As the following table indicates, in nearly all of the verses cited, two
distinct institutions are clearly mentioned, the first of which is always a

VOoOw:

v. 3: vow or oath imposing obligation
v. 4: vow and obligation

v. 5: vow and obligation

v. 6: vow and obligation

v.7: vow or commitment...obligated
v. 8: vow and obligation

v. 9: vow and commitment...obligated
v. 10: vow which she has imposed (lit.: obligated)

v. 11: vow or obligation

v. 12: vow and obligation

v. 13: vow and obligation

v. 14: vow and oath obligating self-denial
v. 15: vow or obligation

In the majority of verses, the vow is mentioned alongside the
“obligation” (issar). The vow is mentioned alongside the “oath imposing
obligation” (nox "o8b maw) in verses 3 and 11; in verses 7 and 9 the vow
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is mentioned along with the “commitment obligating oneself”
(M= Sy ok ok onew 8man); and in verse 14 the vow is mentioned
alongside the “oaths obligating self-denial.” It is clear from the context
that all of the verses are dealing with the same pair of institutions: the
terms issar, “obligation,” and onow 8wan, “commitment” (literally:
“utterance of the lips”), are synonyms for shevu ah, “oath.”8

These two institutions, the dedicatory vow and the oath of
obligation, are not identical, or even similar, in function. What they have
in common is not the fact that both are means of imposing personal
prohibitions, as the Rabbis believed, but rather the fact that both are
means of taking upon oneself religious obligations beyond those
mandated by the Torah: a vow is a self-imposed obligation to make an
offering to the Temple, while an oath obligating self-denial is a self-
imposed restriction undertaken as an act of worship, such as a fast. The
passage as a whole warns men to take these acts of personal devotion
seriously, while at the same time giving men authority to overrule their
wives and daughters when they undertake such devotions. The man of
the house is thus responsible for the religious life of his household: it is
up to him to decide when and how God will be worshipped by himself,
his wives, and his daughters. _

The word issar, “obligation,” whether used alone or in construct with
the word shevu’ah, plays an important role in the passage. It is not a mere

8Verse 4, in which the woman is said to “vow a vow and impose an obligation,”
may perhaps have led the Rabbis to believe that a vow is a commitment
tantamount to other self-imposed obligations, and not a separate category (see
Chapter 1, above). The same conclusion can be adduced from verse 10, in which
only the vow is mentioned as an institution, and that very institution is referred
to with the verb “obligate,” implying that a vow is a subcategory of issar,
obligation. However, verse 5 makes it clear that the particle -1 in verse 4 is to be
understood in the sense of “or,” not “and,” and that two distinct institutions are
referred to in verse 4: vows and obligations. And although as far as verse 10 is
concerned no such counterproof can be cited, verse 10 is the only one in the entire
chapter in which vows are mentioned alone, without a second category of oath or
obligation. Instead, the verse speaks of vows to which the widow or divorcee
obligates herself, whereas elsewhere in the chapter the verb “vow” governs the
noun “vow.” This would indicate that the text should be emended to yield (or
understood as shorthand for) “the vow of a widow or divorced woman, and
whatever she has imposed upon herself (w1 v o8 o8 551), shall stand.”

In verse 14, which in Hebrew reads literally “Every vow and every oath of
obligation to afflict the soul,” the modifying phrase “to afflict the soul” can be
understood to refer back to “vow” as well. This, too, may have led the Rabbis to
believe that the passage as a whole treats vows and oaths which impose personal
prohibitions. However, there is no need to interpret the verse in this way, and it
is far more likely that “to afflict the soul” modifies “oath of obligation” only,
yielding the above translation: “Every vow and every oath obligating self
denial.”
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synonym for shevu'ah; it is necessary in order to clarify the fact that the
“oath” treated in Numbers 30 is a future-tense oath of obligation, and not
a past-tense asseverative oath. Issar is thus shorthand for shevuat issar,
oath of obligation, a phrase which is meant to distinguish the oaths of
this chapter from past-tense oaths, which are discussed in the Decalogue
(Exodus 20:7) and Leviticus 19:12. Likewise, the phrase onow &oan in
verses 7 and 9 (literally: utterence of the lips), which we have translated
commitment, is used in place of the word shevu'ah because it refers
specifically to future-tense oaths, as is clear from Leviticus 5:4:
“Or when a person swears to commit himself to good or evil
(o> w »nS onowa ko2, literally: “to utter with his lips to do good or
evil”).

We have translated the word issar “obligation.”® According to this
translation, the word technically can refer to either positive or negative
future-tense oaths. Only in Numbers 30:14 are the oaths said to obligate
specifically “self-denial,” in which case they are unquestionably religious
in nature and negative in form. Does the passage give the husband and
father authority over all oaths of commitment, even those that do not
involve self-denial and are not meant as acts of devotion? Presumably
the answer is yes, but since women were not usually thought to be
involved in commerce or other public affairs that would involve
“secular” oaths, the primary reference is to oaths of religious obligation.
And since positive acts of worship come under the rubric of vows, the
oaths referred to in the chapter are primarily “oaths obligating self-
denial,” namely fasts and other forms of abstinence undertaken as acts of
worship.

Some, however, translate the word issar “prohibition,”10 in
accordance with the meaning of the similar term =mo°& in rabbinic
Hebrew.!! The verb 7ox and the noun issar literally mean binding.
Binding can be used as a metaphor for any type of obligation. However,
in rabbinic Hebrew, the metaphor was taken literally, and hence a person
“bound” (mor) was thought to be prohibited from doing something, while
a person “released” ("mn) was thought to be permitted to do something.
Eventually, the terms mox and “nn came to be applied to the prohibited
or permitted acts themselves, although the metaphor is really not apt in
that case.!? At any rate, in biblical Hebrew the term issar probably refers

9Following Weinfeld 1975:123.

105ee Milgrom 1990:251.

UDuring the late amoraic period issar became a synonym for prohibitive vow in
Palestine, at least in part because of the connotation of the rabbinic word =ok.
See below, section 7.

12Gee Breuer 1987:132-134.
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to all kinds of future-tense oaths, whether positive or negative, to which
the swearer binds himself.

[3] The “Commemorative Days” Baraita

The tannaitic Midrash Sifre Bemidbar, paragraph 153, interprets the
terms issar and mivta’ as synonyms of the word shevu'ah, “oath,” in
accordance with the plain meaning of Scripture. In the comment on
Numbers 30:4, Sifre Bemidbar states: “issar is none other than an oath;”
in the commentary to Numbers 30:7 in the same paragraph, Sifre
Bemidbar interprets the term #wan, which we have translated
“commitment,” in the exact same way. Elsewhere in the same passage in
Sifre Bemidbar various laws concerning oaths are derived from the
modifying phrase wg1 » -ox "or>, “imposing an obligation upon
himself” (Numbers 30:3), such as the fact that an oath (as opposed to a
vow) cannot be taken with regard to the actions of others, or to violate
Torah law.

This type of exegesis is typical of the school of Rabbi Ishmael, to
which Sifre Bemidbar is usually ascribed. According to this school, “the
Torah spoke in human language,” and therefore elegant variation and
modification are legitimate means of expression, even if somewhat
redundant or pointless from the point-of-view of content.!®> However, the
rival (and more influential) school of Rabbi Akiba, to an offshoot of
which!4 a second tannaitic Midrash on Numbers, Sifre Zuta, is usually
ascribed, believed that every variation in terminology and every
modifier that is not strictly necessary from the point-of-view of content
has specific legal significance. Sifre Zuta, therefore, considers the issar a
third institution, identical with neither the shevu’ah (“oath”) nor the neder
(“vow”). Thus Sifre Zuta to Numbers 30:3:

“If a man vows a vow” — Does this perhaps refer both to a vow that
involves consecration to the Lord and to a vow that does not
involve consecration to the Lord? Scripture teaches:

“to the Lord” — a vow that involves consecration to the Lord.

If he violates [the prohibition in this verse] by [breaking] vows, how
do we know [that he violates it] also by [breaking] oaths? Scripture
teaches: “or takes an oath.”...

If he violates [the law] by [breaking] vows and oaths, how do we
know [that he violates it] also with by [breaking] others? Scripture
teaches: “imposing an obligation” (Jox =oxb).

13See Epstein 1957:521-536 (especially 522).
14See Epstein 1957:741; Lieberman 1968.
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Sifre Zuta thus interprets Numbers 30:3 as referring to vows, oaths, and
“other” commitment formulae. Albeck takes the term “others” at the end
of this passage to refer to vows other than vows of consecration.!> But
this interpretation is impossible, since the beginning of the midrash
specifically rules out the possibility that our passage is dealing with non-
dedicatory vows. It is clear from the structure of the passage that the
word “others” cannot refer to any type of vow: vows that do not involve
consecration are ruled out in the first paragraph; oaths and vows of
consecration are dealt with immediately prior to the discussion of
“others.” The word “others” must refer to commitment formulae other
than oaths and vows.!® The prohibition against violating such promises
is derived from the words 7o8 o8>, “imposing an obligation.”

What are these “other” commitment formulae? There are no clues in
the Bible, because the Bible itself, as we have seen, uses the term issar as a
synonym or modifier of shevu’ah, “oath.” We must turn to rabbinic
literature for elucidation of the interpretation of issar found in Sifre Zuta.

Which rabbinic texts use the term issar to denote commitment
formulae other than oaths or vows? Two baraitot purport to define the
term issar. Both are cited in the sugyot in BT and PT with bearing on this
issue: BT Shevuot 20a-b and PT Nedarim 1:1 (36¢-d). One of the baraitot
has been preserved in Tosefta Nedarim 1:4 as well. Let us begin our
discussion by citing this baraita, which we shall henceforth refer to as the
“commemorative days” baraita, as it appears in the Tosefta:

What is the issar referred to in the Torah?
He who says: “It is incumbent upon me not to eat meat and not to

drink wine, like the day (o) that I saw Jerusalem destroyed, or like
the day (oro1) that so-and-so was killed, he is bound [by his word].

The baraita as cited is difficult to understand. The basic premise of the
baraita, that an issar is a commitment formula likening meat and wine to
“the day I saw Jerusalem destroyed” or some other commemorative day,
is clearly based upon the rabbinic interpretation of the gonam as
“likening,” which we discussed in the previous chapter. Apparently, we
are to assume that the person making the issar had been prohibited by
vow or oath from eating on the commemorative day in question, and he
now likens a new oath or prohibitive vow to his former one. However,

15Albeck 1959:137, note 1. See above, Chapter 1, note 16.

16The midrash gradually adds to the list of votive institutions discussed in
Numbers 30:3. It begins by asserting that only dedicatory vows are included in
the prohibition against breaking one’s word; it then adds oaths as well; and
finally it asserts that even “other” commitment formulae are included. If Albeck
were correct, the literary structure of the midrash would be incomprehensible
(dedicatory vows, not prohibitive; oaths, too; prohibitive vows, too).
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this important information is not explicitly stated in the baraita.l”
Moreover, it is not clear what the function of the issar is, according to this
baraita. Why would anyone liken a new undertaking to a previous one,
rather than simply vowing or swearing anew not to eat meat and drink
wine?

The versions of the baraita in BT and PT, although slightly different,8
do not seem to preserve more original readings or readings that resolve
any of the questions raised above. The reading of the Tosefta translated
above is found in the three main witnesses to the Tosefta: the Vienna and
Erfurt manuscripts, and the printed edition, with only minor differences.
One difference is worthy of note: the Vienna manuscript has “like the
day (ar>) that I saw Jerusalem destroyed, or on the day (orav) that so-and-
so was killed.” The reading ovavis corroborated by a Geniza fragment. In
his commentary,!® Lieberman terms ov1an error for or>1, which is almost
the same graphically. Indeed, 2 and > are indistinguishable in some
hands, and, since the Vienna manuscript has o> the first time, it would
seem that the issue should end there. Nonetheless, Lieberman is careful
to note that the reading is corroborated not only by the Geniza fragment,
but also by a geonic citation of the baraita.2’ In Rabbi Hefetz’s Book of
Precepts, an Arabic halakhic work of the tenth century, our baraita is
cited in Hebrew with oraboth times:

What is an issar? On the day (or3) that the Temple was destroyed,
on the day (or3) that Rabbi so-and-so died, it is incumbent upon me
not to eat meat and not to drink wine.?!

According to this reading, “the day the Temple was destroyed”?? and
“the day Rabbi so-and-so died” are clearly the anniversaries of the days in

171t is stated in an amoraic gloss on the baraita cited in PT Nedarim 1:1, 36c, and
BT Shevuot 20a. See citations below, at the end of this section. However, as we
shall see below, this amoraic gloss originally meant something entirely different,
and it has been reinterpreted by the editors of the talmudic sugyot.

18Gee citations below, at the end of this section.

191 jeberman 1967:403.

201 jeberman 1967:403, note 37; and 404.

21gee the edition of Halper 1915:182.

2211 other versions of the baraita (Tosefta Nedarim 1:4, PT Nedarim 1:1, 36c, and
BT Shevuot 20a) have “the day that I saw Jerusalem destroyed.” Hefetz’s reading
is difficult, since the fast of the Ninth of Ab commemorating the destruction of
the Temple is considered obligatory even without a resolution to fast; moreover,
one must abstain from all food and drink, and not only meat and wine.

It would seem that the vow was “updated” in Hefetz’s Book of Precepts. The
original baraita as cited in the Tosefta, presumably formulated shortly after the
destruction of Jerusalem in 70 C.E., referred to “the day that I saw Jerusalem
destroyed,” and “the day so-and-so was killed” (presumably during the war that
preceded the destruction of Jerusalem). The dates were changed in the Geonic
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question. The issar is simply a resolution to abstain from meat and wine
as an act of mourning on the anniversary of a death. This reading is far
preferable to the other, since it does not involve recourse to the strange
concept of “likening” one oath to another. It provides us with the key to
understanding not only the baraita itself, but the nature of the issar
according to Sifre Zuta. The “other” commitment formulae referred to in
Sifra Zuta, which are neither oaths nor vows, are commitments with no
formula at all: “It is incumbent upon me not to ... on such-and-such a
day.” The word shevuah, with its presumed curses, is not used here, nor
is the word gorban or qgonam, with its ensuing trespass sanction.??

Sifre Zuta and this baraita interpret the word issar in light of the
rabbinic usage of the term o'k in the sense of prohibition. According to
these tannaitic sources, an issar is simply a self-imposed prohibition,
which takes effect despite the fact that it lacks the formalistic trappings of
an oath or prohibitive vow.

It would seem that the issar institution as reflected in the
“commemorative days” baraita and in Sifre Zuta undermines the very
notion of a commitment formula. If, indeed, Numbers 30:3 requires that
one keep an informal promise to fast called an issar, under penalty of law,
what additional significance does a formal oath or vow have?

In our view, an amoraic statement which follows immediately upon
the citation of the “commemorative days” baraita in both PT and BT
originally addressed this very issue. However, because the redactors of
both PT and BT read ov> in the baraita instead of ora, they were forced to
reinterpret the amoraic statement as well. The following is a translation
of the “commemorative days” baraita and the ensuing amoraic comment
as it appears in BT Shevuot 20a:

work to “the day the Temple was destroyed” and “the day Rabbi so-and-so
died,” since hundreds of years later one can hardly be expected to have
witnessed the destruction. The fast of the Ninth of Ab must have slipped the
mind of the tradent or scribe responsible for updating the baraita, who was
concerned only with making the dates relevant to his contemporaries.

BT raises a similar problem vis-a-vis the mention of the anniversary of
Gedaliah’s death in its version of the baraita (see citation below, at the end of this
section), since it assumes that the fast of Gedaliah, on the anniversary of
Gedaliah'’s death, is obligatory. See Shevuot 20b, and Tosafot ad loc., s.v. 971 87 *>1.
It would seem, however, that the tradent responsible for BT’s version of the
baraita did not view the fast of Gedaliah as obligatory or even as a widespread
custom.
2Even according to the dominant rabbinic conception, which views the gonam
vow as mere “likening” to Temple property, in which case no trespass sanction
follows (see Chapter 1, section 1), the very likening to Temple property is what
makes the vow effective and brings it under the rubric of Numbers 30:3. If
Numbers 30:3 prohibits breaking one’s word even without likening a banned
object to Temple property, what is the point of this “likening?”
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What is the issar referred to in the Torah?

He who says: “It is incumbent upon me not to eat meat and not to
drink wine, like the day (or>) that my father died, like the day that
so-and-so died, like the day Gedaliah son of Ahikam was killed,
like the day that I saw Jerusalem destroyed, he is bound [by his
word].

And Samuel said: providing that he had been bound by vow since
that day (ori ymmn).

Samuel’s statement is not cited here in its original form. In a parallel
passage in BT Nedarim 12a the same baraita is cited, and Samuel
comments “providing he vowed on that day (ovi1 12). It is the Talmud
in Nedarim that emends Samuel’s statement to read “since that day”
(@1 ’n) because of the exigencies of the passage in Nedarim, which are
not relevant to our issue.?* The reading Ymna is corroborated by the
parallel passage in PT Nedarim 1:1, 36¢c, which cites a slightly different
form of the baraita:

What is an issar? This loaf is to me like the day (or>) that father
died, like the day so-and-so was killed, like the day that I saw
Jerusalem destroyed. That is the issar referred to in the Torah.

Rabbi Ba in the name of Rabbi Yohanan and Rav; both say: This is
only if he took a vow on that day (@i ¥ms2).

The statement cited in the name of Samuel in BT is thus brought by
Rabbi Ba in the name of Rabbi Yohanan and Rav in PT. Since in the ov>
version of the baraita cited in both Talmudim the issar is an oath® or vow
likening a new undertaking to a former one, the amoraic statement has
always been taken to mean that the issar is valid only if the votary was
initially bound by a vow to abstain on the day that he saw Jerusalem
destroyed, or so-and-so killed. In the context of the redacted talmudic
passages, that is indeed the meaning. However, as we have seen, the
correct reading in the baraita is ova ather than ov>: “It is incumbent upon
me not to eat meat or drink wine on the day that I saw Jerualem
destroyed, or on the day that so-and-so was killed.” If we assume that
Samuel and/or the amoraim cited in PT were familiar with the original

24Gee BT Nedarim 12a; Benovitz 1993:625-626, note 27.

25 According to BT, the issar described in the “commemorative days” baraita is a
vow; in fact, it is more like an oath (see Tosafot Shevuot 20a, s.v. Yow 8%0). BT
asserts (in a line from BT Shevuot 20a not quoted here) that Abaye interpreted the
baraita as referring to a vow, and then applied the principle of likening to oaths as
well (3w nynwa oenn 0T 9 oBnTR). Despite this assertion, it is clear that
Abaye understood the likening in the baraita as the likening of one oath to
another, and this baraita is in fact the source of his “likening” concept as applied
to oaths. See below, section 6. If this is the case, then Abaye no doubt thought that
Samuel was using the term “vowed” loosely, in the sense of “swore.”
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ora version of the baraita, the amoraic statement takes on an entirely
different meaning: because the issar commitment does not make use of
formalistic language, and is linguistically indistinguishible from any
offhand promise, it is binding only if uttered on the day of the
fast/abstinence. The issar thus compensates for its lack of formality with
its immediacy: it is binding because it is uttered immediately prior to the
onset of the fast.

This amoraic statement does not reflect the plain meaning of the
baraita. If the votary says “on the day my father died,” he clearly is not
uttering the issar on the day in question, but long beforehand; most
likely, he declares on the actual day of his father’s death that he will
abstain from meat and wine each year on the anniversary of the death.
However, the amoraim were disturbed by the fact that this issar is
considered binding even though it does not make use of the formal
language of an oath or vow; they therefore insisted that the issar is
binding only if uttered (or reiterated) immediately prior to the fast.

[4] Issar in the Scroll of Fasting

The term issar is also used in the sense of an undertaking to fast in
what is often considered the earliest extant rabbinic text, the Megillat
Ta anit, or Scroll of Fasting.2¢ The title of the scroll is misleading: it is
actually a list of minor festivals on which fasting is prohibited. The text
dates to the end of the Second Temple period.?” It is thus earlier than our
baraita, which clearly assumes that Jerusalem is destroyed.

The Scroll of Fasting opens with the statement: “These are the days
on which one may not mourn and on which one may not fast.” The list of
days follows, after which the scroll concludes with the statement: “except
a person who has previously undertaken?® an issar (10" /70°8?°) in
prayer;” in other words, no one may fast on these days except someone

26Gee Lichtenstein 1931-32:257-351, for an edition of the Scroll.

27 jchtenstein 1931-32:257-258.

28Hebrew 11 map Ja *mbw e, lit. “who there is upon him from beforehand.”
The word for “there is” is "n"&. Some witnesses have 'n” instead of *r"&. & and  are
interchangeable in Palestinian Jewish Aramaic at the beginning of a word. See
Dalman 1894:97-98, and see next note.

29The readings 7°OR, 70", 10K, and 7ow* are all attested in the witnesses. See
Lichtenstein 1931-32:322. The latter two are probably corruptions (but see BT
Taanit 12a; Epstein 1948:29-30). I vocalize 208 as esar. Esar and issar are one and
the same. The former spelling is used in Numbers 30:5,6,8 and 13; the latter
spelling is found in Numbers 30:3,4,5,11,12,13 and 14, but esar is the form in
biblical Aramaic (Daniel 6:8,9,10,13,14 and 16). <> (yisar) is also a biform of issar
(perhaps misread in BT 12a as a verb form, yeyaser). In Palestinian Jewish
Aramaic, * and & are interchangeable at the beginning of a word. See Dalman
1894:97-98, and previous note.
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who had already taken upon himself an issar. If I take upon myself an
obligation to fast in the context of prayer, and one of these festivals falls
out during my fast, the fast overrides the festival, and I am permitted to
fast.

The Scroll of Fasting thus uses the term issar in the sense of a self-
imposed obligation to fast3® undertaken during prayer.3! It thus
corroborates the usage found in Sifre Zuta, in which the issar of Numbers
30 is said to refer to commitment formulae other than formal oaths and
vows, and the “commemorative days” baraita as cited in the Book of
Precepts, according to which an issar is a resolution to abstain from meat
and wine on a day of mourning.

This interpretation is corroborated by BT Taanit 12a, which cites the
last line of the Scroll of Fasting discussed above as evidence for another
ruling of Samuel, according to which a fast must be undertaken during
the daylight hours of the day preceding the fast:

Samuel said: Any fast that was not undertaken during daylight
hours [of the previous day] is not considered a fast.

And if he does fast, what [is the law]?
Rabbah b. Shilah said: He is like a bellows filled with air.

When must he undertake it?

Rav said: At minhah-time [=in the afternoon].
Samuel said: During the minhah prayer service.

Said Rav Yosef: Samuel’s position is more convincing, for it says in
the Scroll of Fasting: “except someone who has previously
undertaken, 90> [let him forbid /mortify].” Does this not mean
“forbid /mortify himself during the prayer service?”

No. [It can simply mean] forbid himself [wxy “ow].

The Talmud seems to have had a corrupt reading of the last line of the
Scroll of Fasting. Instead of 1582 10» /70K 87 maTp 10 "MbY NT B 117,
“except a person who has previously undertaken an issar in prayer,” BT
apparently read "ow /9o 837 mapn "mby 1 wrk o 1, without the word

30When a total fast was intended, the usual formula was apparently mwna s, “I
shall be fasting.” See BT Taanit 12a, where this formula is cited in a statement of
Rabbi Yohanan. Cf. Nedarim 5b, Nazir 2b, and Qiddushin 5b, where this formula
is considered parallel to the formula =*n *»971, “I am hereby a Nazirite.” Tur Orah
Hayyim 563 cites the formula mwna *»37, “I am hereby fasting” in the name of
Rabbenu Hananel to Ta"anit 12a, but Rabbenu Hananel in the printed edition of
the Talmud has mrwna 8nn.

310thers translate 12¥3 as “in a vow,” rather than “in prayer.” See pseudo-Rashi,
ad loc., Dalman 1896:34; Rosenthal 1993:42-43; but see below, note 33.

32Although the Scroll of Fasting is clearly referring to a total fast, and not just
abstention from meat and wine. See above, note 2.
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19¥3, “in prayer” at the end.3 BT took -ow /70" as a verb rather than as a
variant of the noun issar.34

331t should be noted that Rosenthal (1993:37-43) cites a variant reading of this
passage from a Geonic responsum, which he prefers, according to which Rav
Yosef cited the last line of the scroll with the word 153 as proof for Samuel.
According to the talmudic response on behalf of Rava, however, ¥>x3 20" (which
Rav Yosef understood as “let him forbid himself during prayer”) could just as
well mean 15%¥3 10w, which Rosenthal emends to 193 7o'k, “an obligation in a
vow.” That is to say: Rav Yosef cites in support of Samuel the last words of the
Scroll of Fasting, which he interprets as “let him forbid himself during prayer,”
but the Talmud states that these words could also be read and translated “an
obligation in a vow.”

This, however, cannot be correct. First of all, \5¢ simply does not mean vow.
Rosenthal cites the prooftext cited by pseudo-Rashi ad loc.: Targum Onkelos to
Genesis 14:22, which translates the Hebrew, “I raise my hand to the Lord,” as “I
raise my hand 191 to the Lord.” Since what follows is an oath, not a prayer,
Abraham in the Targum is using the term 15¥1 in the sense of vow, according to
pseudo-Rashi and Rosenthal.

If, however, a vow is not a prayer, it is not an oath either. Translating 15x3 as
“in a vow” does not help the situation, since what follows is clearly an oath.
Moreover, vows are never accompanied by the raising of a hand, as are oaths.
The other Targumim have 1332 instead of ¥9%3, and if Onkelos wished to refer to
an oath, he could have used the correct term. It should be noted that in the Ixar
1490 edition of Onkelos, 5¥2 was emended to w1aw3, because what follows is an
oath, not a prayer. 1983 here would seem to be a reflex of other places in which
19%3 is added in Onkelos when the Hebrew refers to the raising of a hand or
hands (Exodus 9:28, 9:33, 17:12).

Rosenthal also cites semantic parallels in Greek and Latin, in which euche
and votum, respectively, mean both “vow” and “prayer” (also: “curse”); and
Ugaritic, in which the verb *5% means “curse.” The translation “curse” is
irrelevant to the issue at hand. Euche and votum both refer to sacrificial vows,
which were often accompanied by prayer, and hence the semantic development
in Greek and Latin. In these cases “vow” is the primary meaning; “prayer” is a
secondary development. Rosenthal would have us believe that the opposite is
true in Aramaic: the verb "% can mean “vow,” in addition to the usual meaning
of “prayer.” Thus even if Rosenthal were correct, the Greek and Latin parallels
would be mere coincidence, since the semantic development itself is not parallel.
Moreover, the proposed semantic development in Aramaic is inexplicable, while
the opposite phenomenon in Greek and Latin is easily explained. Rosenthal’s
claim that "¢ means vow thus rests on the evidence of a single instance in
Onkelos, in which the usage requires the translation “oath,” not “vow.” And all
this to “explain” the perfectly reasonable statement that fasts must be undertaken
during 9%, which is so easily explained in light of a well-attested halakhic
tradition according to which fasts are undertaken during the minhah prayer!

(For other cogent arguments against Rosenthal, see Vered Noam’s Ph.D.
dissertation on the Scroll of Fasting [forthcoming, Jerusalem]. It should be noted
that Vered Noam'’s critique of Rosenthal and my own were developed
independently of one another. I would like to express my appreciation for her
insights and comments on this issue, as well as those of Adiel Schremer.)
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The first law cited in the name of Samuel in BT Ta'anit 12a, namely,
that a fast must be formally undertaken during the daylight hours
preceding the fast, bears striking resemblence to the original version of
Samuel’s statement in Shevuot 20a, “providing he vowed on that day,”
as we have interpreted it. An issar is a resolution to fast, usually on a
special commemorative day. As stated above, the unglossed baraita in
Shevuot 20a would seem to imply that normally such issarim were
undertaken well in advance of the commemorative day in question: the
potential faster proclaims that he takes it upon himself to abstain from
meat and wine on the day his father died, implying that this day is not
imminent. Indeed, the baraita seems to be referring to one who proclaims
once, and only once, that he intends to fast every year on the anniversary
of his father’s death, or the death of Gedaliah, or the day that he saw
Jerusalem destroyed. Samuel insists that nonetheless the fast be formally
undertaken immediately prior to the fast day each year, or else the
undertaking has no halakhic significance. This is very similar to his
insistence in BT Ta"anit 12a that a resolution to fast be taken immediately
prior to the onset of the fast.

PT Nedarim cites the gloss on the baraita in the name of Rav, inter
alia, rather than Samuel. This should not surprise us. BT Ta'anit 12a
makes it clear that Rav agrees in principle with Samuel that fasts must be
undertaken the previous afternoon. They differ only as to whether this
undertaking must be part of the afternoon prayer service. It should be
noted that PT preserves a third variant of this restriction, according to

It is clear therefore that 15¥1 in the Scroll of Fasting means “during prayer.”
Rav Yosef undoubtedly had this reading in the Scroll, which he cited in support
of Samuel. The response of the redactor of the sugya, who omits the word %3, is
not entirely clear. It may be that he did not have the text of the Scroll before him,
and he therefore assumed erroneously that the word 19x2 in Rav Yosef’s citation
of the Scroll was not part of the citation, but rather his own gloss, interpreting the
verb as referring to the customary resolution to fast during the afternoon service
on the eve of a fast. The Talmud therefore responded to Rav Yosef on Rav’s
behalf that <o&* /90 does not necessarily mean 1583 =0, “he shall forbid himself
during prayer,” but it could also mean, according to Rav =ow’ (ye’aser), “[if his
vow preceded the promulgation of the Scroll of Fasting], let him be forbidden [to
eat],” in keeping with the scholion to the Scroll, cited in BT ad loc.
34According to Rosenthal, it was only Rav Yosef who mistook =™ for a verb. The
Talmud itself, which responds to Rav Yosef with the reading =o8* (which
Rosenthal emends to (1o'k), understood that the Scroll was referring to the
biblical issar. However, if BT were in fact aware of the reading o8, and if the
connection to the biblical issar were clear to the redactors of BT, then they ought
to have taken Rav Yosef’s reference to 7o as a biform of this noun, and not as a
verb. BT is well aware of the */x switch in Palestinian Aramaic (see notes 28 and
29 above), since it reads in the same line in the Scroll *n™4, instead of *n"&7, which
is closer to the standard form in Babylonian Aramaic, r°&7 or 8RR,
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which personal fasts, which begin at sunrise, must be undertaken on the
evening prior to the fast. This ruling is found in PT Taanit 2:13, 66a // PT
Megillah 1:6, 70c, which cites the last line of the Scroll of Fasting:

...which teaches that the night is permitted and the daytime is
forbidden, in accordance with that which has been taught: “Except
a person who has undertaken an issar in prayer.”

Rabbi Yose b. Bun said: He must mention it in the evening.

Samuel, Rav, and Rabbi Yose b. Bun all agree that an issar is valid only if
undertaken (or reiterated) on the eve of the fast: they differ only as to
when exactly on the eve of the fast the issar must be taken. The amoraic
statement of BT Shevuot and PT Nedarim, cited variously in the names
of Samuel, Rav and Rabbi Yohanan, according to which the issar of the
“commemorative days” baraita is only valid if he reiterates it on the fast
day itself (v 1), thus reflects a widespread amoraic tradition.

To sum up: The word issar was used during the Second Temple
period and in the years immediately following in the sense of “resolution
to fast.” This resolution does not involve any special votive language,
and therefore it is binding only if undertaken on the eve of the fast itself:
during the evening, according to PT Taanit and Megilla, during the
previous afternoon prayer service, according Samuel in BT Taanit 12a, or
on the previous afternoon, according to Rav in BT Taanit. The original
ora version of the “commemorative days” baraita, along with the amoraic
comment thereon which is variously attributed to Rav, Samuel, and
Rabbi Yohanan in BT Shevuot 20a and PT Nedarim 1:1, 36¢, defines the
biblical issar in accordance with this Second Temple usage of the term
issar, and restricts the effectiveness of the issar to cases in which it was
uttered immediately prior to the fast (@ri 1mx2).

[5] The “Issar is an Oath” Baraita

In addition to the baraita listing the commemorative days, which we
have discussed until this point, both Talmudim cite another baraita that
attempts to define the biblical term issar. It is cited in PT Nedarim 1:1,
36¢, as follows:

Issar is an oath. 8man is an oath.

If you say issar is an oath, he is liable for each issar and each oath
[independently].

If you say issar is not® a type of oath, then he is liable for this [the
issar] in its own right and for that [the oath] in its own right.

35The word “not” is missing from our PT text. Emend with Qorban Ha'edah, as the
sense and the continuation of the PT passage (see note 42 below) require.
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The baraita is clearly problematic. The first part states unequivocally that
issar is an oath, while the second part is not sure. Moreover, the meaning
of the second part of the baraita is unclear: the consequences of the two
possibilties, “he is liable for each issar and each oath” and “he is liable for
this in its own right and for that in its own right,” seem nearly identical.

The first question is addressed by the amoraim, in a discussion that
immediately follows the citation of the baraita in PT:

You say “issar is an oath,” and then you say “if you say...?”

Rabbi Eleazar said: These are two different tannaim [i.e., the baraita
is composite].

Rabbi Yirmiyah said: It is one tanna. If he phrases the issar as a vow,
you must take it as a vow; if he phrases it as an oath, you must take
it as an oath. If he says “issar it is upon me,” take it as a vow; if he
says “issar and I shall not eat it,” take it as an oath.

As we shall see below, Rabbi Yirmiyah'’s view is cited in BT Shevuot
20a in the name of the Babylonian amora Rava, to whom it should
probably be credited.3¢ According to this view, “if you say issar is an
oath,” means “if you phrase the issar as an oath,” while “if you say an
issar is not a type of oath” means “if you do not phrase the issar as an
oath, but rather as a vow.” This interpretation is clearly far-fetched.
Rabbi Eleazar’s view, that the baraita is composite,?” would seem to be
correct. We have already noted that Sifre Bemidbar 153 correctly
interprets both the issar (“obligation”) and the 802 (“commitment”) of
Numbers 30 as synonyms for oath, in terse comments nearly identical to
the first part of the baraita. It would seem, therefore, that the first part of
the baraita, “issar is an oath. mivta’ is an oath,” is simply a citation of a
tannaitic midrash to Numbers 30.38

But what is the meaning of the baraita attached to this tannaitic
midrash which now forms the second half of the composite baraita? This
baraita reads as follows:

If you say issar is an oath, he is liable for each issar and each oath
[independently].

If you say issar is not a type of oath, then he is liable for this [the
issar] in its own right and for that [the oath] in its own right.

36See note 51 below.

37This answer, akin to the type of interpretation used by modern critical scholars,
is typical of Rabbi Eleazar. See BT Shabbat 92b, BT Ketubot 75b, BT Bava Qamma
48b and BT Bava Metsia 82b, inter alia. In BT, Rabbi Eleazar uses the expression:
”break it apart. He who taught this [the first part] did not teach this [the second

art].”
ggSee Epstein 1948:300, note 2.
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The consequences of the two options seem, at first glance, to be nearly
identical: “he is liable for each issar and each oath” sounds a lot like “he
is liable for this independently and for that independently.”?® However,
there is no doubt as to the reading in PT, since PT quotes the two
possibilities once again later on the sugya, and goes on to analyze each in
depth.
What then is the meaning of the two alternatives introduced in the
PT version of the baraita with the phrase “if you say?” The phrase “if you
say” is quite common in PT, where it is used both to introduce a simple
indicative statement, “if you say x, then y follows,” and to introduce a
question, “if you say x [as you just did], then y follows [and y is
impossible].” However, the phrase is very rare in tannatic literature. It
occurs only six times other than in our case.?? In five out of the six cases,
it is used to introduce a question. In the sixth case (Sifra Shemini,
Chapter 11, paragraphs 3-4), it is used to introduce two alternatives, as in
our baraita. The two alternatives in that case are two alternative
" interpretations of a biblical verse, Leviticus 11:38,4! and it would seem

39This is probably the reason that the baraita is cited in BT in truncated form: the
tradent responsible did not understand the last words of the baraita, so he simply
lopped them off. See below, section 6.

40Sifra Shemini Chapter 11, sections 3-4 (see citation below); Sifra Zavim parashah
5, section 7; Sifra Emor Chapter 12, section 2; Sifre Bemidbar 8 // PT Sotah 4:4,
19¢; PT Sotah 3:4, 18d; and BT Menahot 64a // BT Menahot 68b.

4IThe Sifra passage reads as follows:

“But if water is put on the seed and any part of a carcass falls upon
it, it shall be unclean for you” (Leviticus 11:38)...

If you say produce attached to the ground is [capable of becoming
ritually] unclean [when touched by water], but detached produce is
clean, then you have deemed everything unclean,

but if you say attached produce is clean and detached is unclean,
then you have deemed some unclean and some clean;

if you say that [produce brought into contact with water] by heaven
is clean, but [produce brought into contact with water] by man is
unclean, then you have deemed everything unclean,

but if you say that by heaven it is unclean and by man it clean, then
you have deemed some unclean and some clean.

In this passage, unlike in our baraita, the presentation of the two alternatives (“if
you say...but if you say...”) is a rhetorical device. The first alternative is by
implication rejected as being unrealistic, and only the second is to be taken
seriously. This may be the reason that the two alternatives are presented in the
Sifra in a manner slightly different from that of our passage: our baraita has “if
you say... if you say...,” while Sifra to Leviticus 11:38 has “if you say...but if you
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that the same is true of our baraita: the two alternatives are two
midrashic interpretations of Numbers 30:3:
If a man vows a vow to the Lord, or takes an oath imposing an

obligation (qox "o8% maw vawn) upon himself, he shall not break his
word; he must carry out all that has crossed his lips.

We have already seen that the first part of our composite baraita is a
midrash on Numbers 30:3; the second part of composite baraita is a
further midrash on the same verse. Like the midrash on Leviticus 11:38,
this midrash also distinguishes between two alternate interpretations of
the biblical verse in question. The words =ox -orb are prima facie
superfluous, since it is clear from the context that the oath referred to is
an oath imposing obligation. Why then did the Torah specify 2ox 1085,
“imposing an obligation?” There are two possiblities, according to our
midrash: either issar is a synonym for oath, or it is an independent
institution. If issar is a synonym for oath (as per the plain meaning of
Scripture, Sifre Bemidbar, and the first half of the composite baraita),
then, reasons our midrash, the Torah juxtaposed two synonyms in order
to teach that if one breaks more than one oath/issar, he is liable
independently for each.#? If, however, an issar is not a type of oath, then,
reasons our midrash, the Torah mentioned both oath and issar in order to
teach that if a person breaks both an oath and an issar he is liable
independently for each.#?> According to this interpretation, however, we
cannot conclude from this verse whether one is liable more than once for
breaking more than one oath or more than one issar.

If an issar is not an oath, as per the simple meaning of Scripture, Sifre
Bemidbar, and the first half of our composite baraita, then what is it?
Rabbi Yirmiyah in PT assumes that if an issar is not an oath then it must
be a vow (i.e., a vow formulated with the word issar). However, in view
of the well-attested Palestinian usage of the term issar to refer to a non-
formulaic resolution to fast, it is far more likely that the alternative “if
you say that issar is not a type of oath” in our baraita/midrash refers to
this well-known Palestinian concept. The author of the baraita does not
need to specify that the alternate interpretation of issar is a resolution to

say” or according to some witnesses “if you say...once you say.” However, even
in the Sifra, both alternatives are hypothetical interpretations of Leviticus 11:38.
42Further on in the PT sugya (in a section not cited in this chapter), the baraita is
said to refer to a case in which more than one oath are applied to a single item.
See PT Nedarim 1:1, 36d (top).

43Further on in the PT sugya (see citation below, section 6), the baraita is said to
refer to a case in which an oath and a vow (issar = vow according to this
interpretation in PT) are applied to the same item.
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fast, because this was the common usage of the term in his day, and the
interpretation would have been obvious to his audience.

[6] Amoraic Interpretations of the Term Issar

Two interpretations of the word issar in Numbers 30 were thus
current during the tannaitic period. The first interpreted the word as a
synonym for “oath,” or, more precisely, “future-tense oath,” in
accordance with the plain meaning of Scripture. This interpretation is
found in Sifre Bemidbar, a Midrash of the school of Rabbi Ishmael,
according to whom the Torah makes use of human language, and
therefore a synonym or modifier does not necessarily have halakhic
significance.

A second school of thought, however, simply could not accept the
notion that a word repeated so often in Numbers 30 is a mere synonym
for oath; this school therefore sought a distinct yet specific meaning for
the term issar. In view of the usage of the verb -ox and the noun "ok in
rabbinic Hebrew in the sense of “prohibit, prohibition,” the notion
developed that the biblical issar is a self-imposed “generic” prohibition
that does not make use of any particular vow or oath terminology. This
development took place already prior to the destruction of the Second
Temple, and the Scroll of Fasting assumes that its readership is familiar
with the Y92 10o°%, “a resolution to fast undertaken during prayer.”
Because the language of the issar does not, ipso facto, imply any sanction
in case of violation (as does the language of oaths and vows), a legal
tradition developed which limited the effectiveness of an issar to specific
circumstances; namely, when it is proclaimed immediately prior to the
fast day in question (according to the Babylonians, in the afternoon;
according to the Palestinians, in the evening), and, according to Samuel
and Rav Yosef, only when it is a formal part of the prayer service on the
eve of the fast. This tradition is alluded to in the Scroll of Fasting itself,
and is also recorded in the Palestinian and Babylonian Talmudim.
However, there is a difference between the traditions as recorded in the
two Talmudim: PT is aware of the fact that the institution under
discussion is known as issar, while BT refers to the resolution as
mwn nap and is unaware that the last line of the Scroll of Fasting refers to
the institution known as issar that developed in the course of the exegesis
of Numbers 30.

The first generation of amoraim in both Palestine and Babylonia
were well aware of the usage of the term issar in the sense of “resolution
to fast,” as is clear from the amoraic comment (attributed variously to
Samuel, Rav, and Rabbi Yohanan), according to which an issar resolution
is valid only if taken on the day of the fast, that is, immediately prior to
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the onset of the fast. This is also apparently the sense in which we should
interpret the word issar as it appears in the following third-century
Palestinian amoraic dispute (PT Nedarim 1:1, 36¢):

Rabbi Jacob b. Aha said: Rabbi Yohanan and Rabbi Eleazar
disputed the following point. Rabbi Yohanan said one is not**
flogged for [breaking] issarot. Rabbi Eleazar said one is flogged.

We cannot interpret the word issarot here either in the sense of “oaths”
(in accordance with the plain meaning of Numbers 30), nor in the sense
of “vows” (in accordance with the dominant late amoraic Palestinian
usage®). Both of these institutions are mentioned explicitly in Numbers
30:3, and therefore in either case it should be obvious that violation is
punishable by flogging, as is the case with all negative commandments
whose penalty is unspecified. The only interpretation of the word issarot
that makes sense here is “resolutions to fast.” Rabbi Eleazar believed that
the issar mentioned in Numbers 30:3 was the issar of his day, namely, a
resolution to fast, and therefore the penalty for breaking such a
resolution is flogging. Rabbi Yohanan, who of course was also aware that
in the rabbinic language of his day the term issar was used in the sense of
resolution to fast, nonetheless did not believe that the word issar in
Numbers 30 referred to this type of informal undertaking. He therefore
felt that a resolution to fast without any special terminology was not
technically binding according to Torah law, and its violation is not
punishable by flogging. Rabbi Yohanan presumably interpreted the issar
of Numbers 30 as a synonym for oath, in accordance with the plain
meaning of Scripture and Sifre Bemidbar.

Following the first generation of amoraim, throughout the first half
of the amoraic period in the third and early fourth centuries, the use of
the term issar in the sense of resolution to fast was still current in
Palestine. However, it was completely forgotten in Babylonia. Because
this usage was not current in Babylonia, the Babylonian amoraim were
faced with a vacuum of interpretation waiting to be filled: what is the
issar mentioned in the Torah? The two baraitot defining the term issar
were poorly preserved in Babylonia, in part because both refer (directly
or indirectly?®) to the definition of issar in the sense of “resolution to

4In the extant texts, the positions are reversed: Rabbi Yohanan says that one is
liable, while Rabbi Eleazar says that he is not. In PT Nazir 1:1, 51a, however, the
positions are cited in reverse, and the context there makes it clear that this is the
correct reading. We have therefore translated the text as emended by the
commentators, which see ad loc. in Nedarim.

45Gee below, section 7 of this chapter.

461 refer here to the original ova version of the “commemorative days” baraita,
according to which the word issar is clearly defined as a resolution to fast. In the
original PT version of the “issar is an oath” baraita, this interpretation is alluded to
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fast,” a sense that was lost on the Babylonians. The “commemorative
days” baraita, which originally defined the issar as a resolution to fast on
a commemorative day, such as the anniversary of a death, was not
completely understood, because the Babylonians were unaware that this
type of resolution was considered by some to be the biblical issar. ova was
therefore corrupted to o>, a reading which eventually became standard
in Palestine as well, as can be seen from PT Nedarim 1:1, 36c, and most
witnesses to Tosefta Nedarim 1:4.

The Babylonian attempts to invest the term issar with meaning are
recorded in BT Shevuot 20a:

Our Rabbis taught [in a baraita]:

8oan is an oath. Issar is an oath.’

The prohibition?” of an issar: If you say issar is an oath, then he is
liable, but if not, then he is not liable.

“If you say issar is an oath?” You just said issar was an oath!48

Said Abaye: The baraita should be understood as follows: #man is an
oath. Issar is likening to an oath. The prohibition of issar: If you say
that likening to an oath is tantamount to uttering an actual oath,
than he is liable, but if you do not, than he is not liable.

Rava said: I say to you that likening to an oath is most assuredly not
tantamount to uttering an actual oath. The baraita should be
understood as follows: 80an is an oath. Issar is also an oath. The
prohibition of an issar was mentioned in Scripture (Numbers 30:3)
between oaths and vows, in order to teach that if he phrased the
issar as a vow, it is considered a vow, and if he phrased it as an
oath, it is considered an oath.

Armed with the or> version of the “commemorative days” baraita,
Abaye was able to provide an interpretation of the term issar in Numbers
30, our “term in search of meaning.” Abaye explained that an issar is
“likening to an oath,” the precise analog of the gonam in the world of

with the phrase “if you say issar is not a type of oath.” The author assumed his
audience would know that if issar is not a synonym for oath, it is a resolution to
fast. See above, section 5.

47Hebrew: mo'k. A number of witnesses, including the medieval commentator
Rabbenu Hananel, read -o& =o' or <ox 9om. This is probably only an
orthographic variant. However, Rabbenu Hananel developed his own
interpretation of the baraita which revolves around this reading. See his
commentary to Shevuot 20a, and Tosafot s.v. issar.

48The Munich 95 manuscript of BT and some of the medieval commentators read
the general question "n&p *&n, “what does this mean?,” instead of the question as
cited here. This is probably a secondary reading. A scribe was disturbed by the
fact that Abaye does not really seem to answer the question as phrased in BT (see
below), and he therefore emended the text so that the question is not quite so
specific.
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vows. Just as a qonam likens hitherto permitted property to property
prohibited by a preexistent vow of dedication, so an issar likens the
swearer’s postion vis-a-vis a given item to his position vis-a-vis an item
previously forsworn. Abaye then read this definition of issar into the
other baraita, reinterpreting the simple statement “issar is an oath” as
“issar is likening to an oath.”

Abaye’s colleague, Rava, also felt the need to find an interpretation
of the word issar as it appears in Numbers 30 and in the “issar is an oath”
baraita. However, unlike Abaye, Rava was apparently unfamiliar with
the “commemorative days” baraita in either the ova or or> version. He
thus had no evidence that would allow him to interpret the issar as either
a resolution to fast (as per Palestinian usage) or as “likening” to an oath.
He therefore proposed that issar be taken as a votive formula in its own
right. If phrased as a personal prohibition (“issar I shall not eat”), it takes
on the character of an oath, with the term issar substituted for the term
shevuah. If phrased as a ban on an object (issar is this loaf to me), it takes
on the character of a gonam vow, issar replacing the word gonam.

Rava’s position is apparently based on the “issar is an oath” baraita as
cited in PT:

Issar is an oath...

If you say issar is an oath, he is liable for each issar and each oath; if
you say issar is not a type of oath, he is liable for this in its own
right and for that in its own right.

Rava was disturbed by the question asked in both Talmudim: why does
the first part of the baraita state categorically that issar is an oath, while
the second part reopens the question? Rava’s solution is to reinterpret the
latter part of the baraita. According to Rava, “if you say issar is an oath”
actually means “if you phrase the issar as an oath;” while “if you say issar
is not a type of oath” actually means “if you phrase the issar as
something other than oath,” namely, a vow.
The version of the “issar is an oath” baraita found in BT,

Rman is an oath. Issar is an oath.

The prohibition of an issar: If you say issar is an oath, then he is
liable, but if not, then he is not liable,

is simply a truncated version of the original PT text, with minor
variations. Abaye probably received the baraita in an even more
truncated form:

8o is an oath. Issar is an oath.
If you say issar is an oath, he is liable,

consisting only of those words common to the PT and BT versions. The
continuation of the baraita as it appears in PT, “for each issar and each
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oath; if you say issar is not a type of oath, he is liable for this in its own
right and that in its own right,” was apparently unintelligeable to the
tradent responsible for the version Abaye recieved, and he therefore
lopped off the end.

Abaye, who received this truncated version of the baraita, was
familiar with the or> version of the “commemorative days” baraita,
which, as we have seen, seems to refer to the issar as a type of “likening”
akin to a gonam. Abaye therefore “filled out” the truncated version of the
“issar is an oath” baraita as follows:

N7 is an oath.

Issar is [likening to] an oath.

[The prohibition of an issar:]

if you say [likening to an oath is tantamount to actually swearing]
an oath, then he is liable. [If not, he is not liable].

The words in brackets are those that Abaye added to the truncated
baraita. The underlined words within the brackets, although originally
part of Abaye’s interpretation, were incorporated by the editor of the
talmudic passage into the initial citation of the baraita itself, since the
version that Abaye and the editor had before them was clearly
defective.®

Abaye’s interpretation of the baraita was not originally offered in
response to the question “’If you say issar is an oath’, but you just said
‘issar is an oath’!,” as presented in BT. In fact, Abaye’s comment does not
really answer this question at all.® Abaye’s comment was originally a

49As a result, the sugya as a whole is confused, since Rava is presented as
interpreting the phrase “if not, he is not liable” in the baraita in the sense of “if it
is not an oath but a vow, he is liable as if for a vow.” In fact, however, the words
“if not, he is not liable” are Abaye’s addition to the truncated baraita, while Rava
probably had the original ending, “if you say issar is not a type of oath, he is
liable for this in its own right and for that in its own right,” which Rava
Earaphrases as “if he phrased the issar as a vow, it is considered a vow.”

OThe medieval commentators went to great lengths to explain how Abaye
answers BT’s question. For a survey, see Benovitz 1993:77-78. Here we shall limit
ourselves to a discussion of Rashi’s approach. Rashi explains Abaye’s
interpretation of the baraita in a rather unusual manner, namely: The formula
“wan I shall not eat this loaf” is an oath formula, while the formula “issar I shall
not eat this loaf” is a “likening to an oath” formula, tantamount to saying “this
loaf is like a loaf from which I am already forsworn.” If likening to an oath is a
legitimate concept, then the issar formula works; if likening is not a legitimate
concept, then the issar formula does not take effect.

This interpretation is based upon Rava’s interpretation of the baraita in BT
Sheuvot 20a (see below), and Rabbi Yohanan’s paraphrase of the baraita in BT
Shevuot 20b: “sman I shall not eat your food is an oath; issar I shall not eat your
food is an oath.” According to both Rabbi Yohanan and Rava, the issar and stan
of the baraita are oath formulae. Rashi, who was troubled by the fact that Abaye
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free-standing interpretation of the truncated “issar is an oath” baraita in
light of his reading and understanding of the “commemorative days”
baraita. This interpretation was not initially intended to reconcile the
discrepancy between the first and second parts of the “issar is an oath”
baraita. In fact, it would seem that Abaye considers the “issar is an oath”
baraita composite (as does Rabbi Eleazar in PT), or, more precisely, he
considers it two-tiered: it consists of the citation of a position and the
evaluation of that position. The baraita, as filled out by Abaye, cites the
view that the issar of Numbers 30, for which one is liable, is likening to
an oath. It then goes on to state that this is the case only according to
those who consider likening to an oath a valid procedure.

[7] Issar as the Standard Term for Vow in Fourth-Century Palestine

Rava’s interpretation of the term issar and the “issar is an oath”
baraita, according to which issar is a votive formula that can be used as
either an oath or a vow, was brought to Palestine by his contemporary
Rabbi Yirmiyah.5! It would seem that at about this time, the usage of issar
in the sense of “resolution to fast” began to fade even in Palestine, and
issar thus became “a term in search of meaning” in Palestine as well. As
we have seen, oaths, whether explicitly in God’s name or using the
rabbinic formula shevu'ah, were generally avoided, because of a popular
fear that was reinforced by rabbinic disapproval. Vows were commonly
used as oath substitutes, and even in these the original formula gorban
was replaced by the substitute formula gonam. This substitute formula
originally had a meaning, but by the amoraic period this meaning was

differed with Rava and Rabbi Yohanan on so basic an issue as what an issar is,
reads this interpretation into Abaye’s view as well. In so doing he must maintain
that the issar formula does not count as a real oath, but only as “likening to an
oath,” and its effectiveness depends upon how one views the likening process.
This is incomprehensible: there is no reason at all why the formula issar used in
actual oath should be linked to the likening process. Moreover, it is clear that the
phenomenon described by Abaye is the same as the one described in the o>
version of the “commemorative days” baraita, which also clearly served as the
source for Abaye’s connection between issar and “likening.” Therefore, when
Abaye says “issar is likening to an oath,” he clearly means that the issar of
Numbers 30 consists of likening to an oath, as per the o> version of the
“commemorative days” baraita.

51We do not have solid evidence that the interpretation cited in BT in the name of
Rava and in PT in the name of Rabbi Yirmiyah is originally Rava’s rather than
Rabbi Yirmiyah’s. However, this seems more likely, since Rabbi Yirmiyah
emigrated from Babylonia to Palestine, and Rava knew him in Babylonia.
However, Rava and Abaye were said to have received word of him even after his
emigration (see BT Ketubot 75a), and it is possible, though rather unlikely, that
Rava heard of an interpretation that Rabbi Yirmiyah gave in Palestine, and
transmitted in Babylonia.
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forgotten, and the gonam was considered a nonsensical play on the word
gorban.52 Rava’s ruling, brought to Palestine by Rabbi Yirmiyah,
according to which the biblical word issar could be used as a valid vow
formula, fell on fertile ground. Issar was felt by the public to be far
preferable to the nonsensical formula gonam, both because of its biblical
origin and its similarity to the word issur, “prohibition,” so common in
rabbinic Hebrew and Aramaic.5? [ssar soon replaced qonam as the
Palestinian vow formula, and vows became known as issarot rather than
nedarim or qonamot.>*

In addition, three Palestinian texts from the tannaitic and early
amoraic periods, in which issar had been used in what was then the usual
Palestinian sense of “resolution to fast,” were reinterpreted in light of the
late amoraic Palestinian usage of issar as synonym for vow. These texts
are the “commemorative days” baraita, the “issar is an oath” baraita, and
the dispute between Rabbi Yohanan and Rabbi Eleazar concerning
liability for flogging in case of violation of an issar.

Let us begin by citing the PT discussion of the “commemorative
days” baraita. We cite the text of the baraita again, along with the ensuing
amoraic comments:

What is an issar? This loaf is to me like the day (ov>) that father

died, like the day so-and-so was killed, like the day that I saw
Jerusalem destroyed. That is the issar referred to in the Torah.

Rabbi Ba in the name of Rabbi Yohanan and Rav; both say: This is
only if he vowed on that day (owi1 1wa).

Rabbi Yose asked: if he took a vow on that day, why do I need an
issar? Let him say “like that day.”

52Gee detailed discussion of the etymology of the gonam formula below, Chapter
4.

531t is possible that the amoraic gloss on the “commemorative days” baraita cited
variously in the names of Samuel, Rav, and Rabbi Yohanan (see above, section 3),
was another catalyst for the spread of the usage of issar in the sense of vow in
late-third-century Palestine. The amoraim state that an issar is valid “only if
vowed on that day.” Originally the word “vowed” was probably used as a catchall
term instead of “uttered an issar .” But the fact that the verb =, “vow,” is used in
this statement to refer to an issar may have led people to believe that it was an
alternate vow formula, like gonam.

54Gee PT Nedarim 4:2, 38c, where the phrase mho'ra Hun (“he is liable for trespass
against Temple property if he violates vows) is used instead of the parallel 5yn
manp3a in the parallel passage in BT Shevuot 22a, and PT Nedarim 1:1, 36d (the
end of the discussion of the issar in PT, not cited here), in which issar is used
repeatedly in a catalogue of vows as the standard vow formula. Note that the text
of this passage is corrupt in all standard editions. Better readings are found in
Nahmanides’ citation of the passage in his comment on Nedarim 16b, but see
Benovitz 1993:626, note 34.
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As we have seen, the baraita originally read ora instead of o>, and it
originally referred to a self-imposed fast. This was also the intention
according to the amoraim cited by Rabbi Ba, who insisted that the
resolution to fast be “vowed” (i.e., undertaken) immediately prior to the
fast, “on that day.” However, the text was later corrupted to or>, and
interpreted as likening a new undertaking to a prior fast. Rabbi Ba’s
citation was reinterpreted to mean that the issar takes effect only if the
original fast “on the day father died” was enshrined in a vow. If the
original fast was vowed, then the new fast linked to the old also has the
status of a vow.

The fourth-century amora Rabbi Yose was familiar with the baraita
and the ensuing comment in their secondary form, with the reading o>
in the baraita. Rabbi Yose is therefore puzzled, because issar in his day
was the normal word for vow. He therefore assumed that when the
baraita says, “What is an issar? This loaf is to me like the day my father
died,” the votive formula issar is omitted in the citation of the vow
because it is self-understood. The baraita’s example of an issar is
therefore simply an example of a vow: “What is an issar? [Issar] is this
loaf upon me like the' day my father died.” The formula “issar is this loaf
upon me” is a classic vow formula, and it is binding in its own right,
even without the comparison to the commemorative day. Rabbi Ba’s
citation is therefore unintelligible to Rabbi Yose: why insist that the
votary be obligated by vow to fast on the commemorative day before
linking another vow to the original one, if the new vow is a complete
votive formula in its own right? This is the meaning of Rabbi Yose’s
statement: if he had indeed vowed on the original day, why do I need a
new vow (issar)? Let him say “[This bread is upon me] like that day,”
rather than “issar is this bread upon like that day” !>

Rabbi Yose therefore differs with what he believes the amoraim cited
by Rabbi Ba are saying, and insists that the baraita is not referring to a
comparison of a new vow to a former vow, but rather to a simple vow
formula. The commemorative days are merely decorative: the binding
formula of this and all issarot is simply “issar is this loaf upon me.”

550f course, this is precisely what the votary says: “This loaf is upon me like the
day....” But, as stated above, because this statement is referred to in the baraita as
anissar, Rabbi Yose assumes that the word issar is to be read into the beginning of
the statement.

Lieberman (1967:403, note 39) interprets Rabbi Yose’s question slightly
differently. According to Lieberman, Rabbi Yose does not supply the word issar
in the formula itself, but rather wonders why the vow is not considered a yad, or
“handle” on an issar, i.e. an elliptical formulation in which key words are left out,
but which is nonetheless valid (see Mishnah Nedarim 1:1).
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The second baraita, “issar is an oath,” was also reinterpreted during
the latter part of the amoraic period in accordance with the then current
usage of issar in the sense of vow, as is attested by the following sugya
which comments upon the latter part of the baraita (PT Nedarim 1:1, 36d):

If you say issar is not a type of oath, then he is liable for this [the
issar] in its own right and that [the oath] in its own right.

Rabbi Yudan said: This is only if he uttered the oath and then the
vow, but if he uttered the vow and then the oath,% vows take effect
even with regard to prohibited items, but oaths do not take effect
with regard to prohibited items.>”

The fourth-century Palestinian amora Rabbi Yudan assumes that the
baraita comes to teach that he is liable for oaths and vows independently.
According to Rabbi Yudan’s interpretation, the baraita is referring to a
case in which an oath and a vow (“issar”) are applied to the same item,
for example: “I swear that I will not drink wine; issar is wine upon me.”
If he swears and then vows with regard to the same item, he is liable for
each independently. If he vows and then swears, the oath simply does
not take effect at all.

Rabbi Yohanan and Rabbi Eleazar’s dispute regarding the penalty
for violating an issar, which we have already interpreted as referring to
resolutions to fast, was also reinterpreted by late third- and fourth-
century Palestinian amoraim as referring to vows, in accordance with
late Palestinian usage of the term issar which was projected onto the
early amoraim (PT Nedarim 1:1, 36¢):

Rabbi Jacob b. Aha said: Rabbi Yohanan and Rabbi Eleazar
disputed the following point. Rabbi Yohanan said one is not liable
to flogging for [breaking] issarot. Rabbi Eleazar said one is liable to
flogging.

Said Rabbi Jacob b. Aha: This is how Rabbi Yohanan would refute
Rabbi Eleazar: According to your opinion, that one is liable to
flogging for breaking issarot, does the Mishnah not teach, “If one is
barred by vow from benefitting from his friend, and he goes to visit
him [(at his sickbed), he may stand but not sit] (Mishnah Nedarim

56In our editions, the reading is “the vow and then the oath... the oath and then
the vow,” rather than the reverse. But this reading makes no sense, since vows
can be applied to oaths or other vows, but oaths do not take effect when applied
to items previously forsworn. See Mishnah Nedarim 2:3; Mishnah Shevuot 3:7.
This translation therefore follows the emendation of Pene Moshe ad loc.

57Note that the word that we have translated “prohibited items” is the Hebrew
7o'k, But this reading makes no sense in this context. The word should be o,
“prohibited items.” The scribal error is quite understandable, in view of the
context.
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4:4)? [If an issar, or vow, is punishable by flogging,] he ought not go
visit at all! .

Said Rabbi Yirmiyah: That case is different, because of “the ways of
peace” [in other words, visiting the sick is permitted even to a
person banned by vow, because it is an act of kindness to one in
need].

Rabbi Yose asked: If because of “the ways of peace,” it ought to be
permitted even [to one banned] by oath, and yet it was taught: “it is
permitted under vow, but not under oath.”

In this discussion, Rabbi Jacob b. Aha, Rabbi Yirmiyah, and Rabbi Yose
all assume that the issarot under question are vows, in accordance with
the late Palestinian usage introduced by Rabbi Yirmiyah himself, and not
resolutions to fast. They thus reinterpret an early third-century dispute in
light of late third-century usage.

To sum up: the word issar, mentioned repeatedly in Numbers 30,
simply means “obligation.” In that context, it is used to refer to future-
tense oaths. In late Palestinian usage, it comes to mean vow. On the road
from oath to vow the term was used in at least one other sense: a
resolution to fast. The term was also interpreted (though probably never
actually used) in two other senses: Abaye, basing himself on a corrupt
reading in a baraita, interpreted the issar as a secondary oath attached to a
primary oath by “likening.” Rava viewed the issar of Numbers 30 as a
votive formula that can take on the meaning of either an oath or a vow.
While neither of these Babylonian interpretations is attested in actual
usage, the latter gave rise to the late Palestinian usage of issar as the
standard term for vow, and the standard vow formula, in fourth-century
Palestine.
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HEREM: The Communal Vow

[1] Various Meanings of the Word Herem

The term herem, like the term issar discussed in the previous chapter,
is used in a number of different senses in biblical and rabbinic Hebrew.!
In this case, however, most of the senses are found in the Bible, and
therefore the greater part of this chapter will be devoted to biblical,
rather than rabbinic, usage.

The noun herem (often translated “ban”) and the verb oni (usually
translated “ban” or “proscribe”), are used in two senses in the Hebrew
Bible. A herem is a type of dedicatory vow, similar to the dedicatory neder
in all respects except that it is irrevocable and unredeemable (Leviticus
27:28a), but herem can also mean total destruction, usually in the context
of war or the annihilation of idolaters. In Second Temple sources a herem
seems to be a type of pact, binding conspirators to carry out their mutual
plan.2

Two further meanings are attested in rabbinic literature:

In addition to the meanings of the root on discussed in this chapter, the root is
used in the following senses in biblical and rabbinic Hebrew: omn, “fishnet;” o,
“fisherman;” o1, “tax collector,” and o, “canal, body of water.” These words do
not derive from the Semitic root o1n. The words for “fishnet” and “fisherman” are
probably derived from the root 2v'n, “cut” (see below, sections 2 and 7). For o as
“tax collector,” see Lieberman and Kutscher 1963. For “canal, body of water,” see
Lieberman 1962:1011. In Syriac the root o1 is used with the meaning “savage”
(%71 also means “snake”), but this meaning derives from the Semitic root o7w.
The same may be true of the Arabic hirmah/haramah, “sexual desire (particularly
of female animals).” For the Akkadian uses of the Semitic roots o1 and o1'n1, most
of which are likewise irrelevant to the ensuing discussion, see below, note 115.
The root 07'n in languages which distinguish between n and 'n (Ugaritic and
Arabic) should not be considered in a discussion of the biblical and rabbinic oman
gpuce Stern 1991:13-16).
E.g. I Enoch 6:4 (=4QEna iii, line 5); Acts 23:12. See below, section 6.
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In Chapter One, we saw how the biblical dedicatory neder developed
into the rabbinic prohibitive neder. The herem formula is likewise
attested in rabbinic literature as a prohibitive formula, but its precise
nature is not clear. Mishnah Nedarim 2:4, for example, mentions o>
as a vow formula, akin to the rabbinic prohibitive vow likening
property that was hitherto permitted to Temple property.? But the
next mishnah, Nedarim 2:5, refers to one who vows “by a herem,” a
construction usually associated with oaths.* Mishnah Nedarim 5:4
seems to refer to another type of prohibition formula using the word
herem: the votary declares his neighbor herem vis-a-vis himself. This
declaration resembles neither an oath nor a vow, since the subject of
the sentence is a prohibited person, not a prohibited object (as in a
vow), or the swearer himself (as in an oath).

In amoraic literature, the word is used to refer to a type of
excommunication, a meaning attested only in late Aramaic dialects
and in late Rabbinic Hebrew of the amoraic and post-amoraic
periods.®> Some scholars believe that this meaning is based loosely
upon Ezra 10:8: “anyone who did not come in three days would, by
decision of the officers and the elders, have his property devoted
(=1 55 o) and himself excluded (572°) from the congregation of
the returning exiles.”® Although this verse clearly distinguishes
between the fate of the truant’s property and his person, and
although only the former is referred to with the verb oan, these
scholars believe that herem came to mean excommunication because
the two concepts were associated in this verse. A further
development of this meaning occurs in post-talmudic halakhic
literature: the noun herem comes to refer to a type of communal
legislation (%1pr1 mpn).” The usual explanation is that this is an
expansion of the “excommunication” meaning, since the violation of
this type of communal decision is punishable by excommunication.?

In other Semitic languages, the root o7n simply means “holy,” and

thus “forbidden for common use.”® This meaning clearly lies behind the

3See above, Chapter 1, section 1.

4See Lieberman 1942:128, and below, Chapter 5.

5See below, section 6.

6Malamat 1961:149; Cohn 1971:344. But see below, section 6.

7See sources cited by Baer 1950:24, note 26; Albeck 1960:102.

8See below, section 9.

9Thus in Old South Arabic, Classical Arabic, and Nabatean. See Biella 1982:189-
190; Lane 1863-1893, s.v. o1n; Hoftijzer and Jongeling 1995:405. The root is also
found as an element in many Semitic names (Stern 1991:17), but it is not clear to
what extent this indicates sacral usage.
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biblical use of the term herem in the sense of an irrevocable dedicatory
vow. However, the etymology of the other meanings is not at all clear:
How did herem come to mean the destruction of enemies and idolaters in
biblical Hebrew, a meaning which is ostensibly far removed from the
sense of “holy,” if not its opposite? And what is the nature of the herem
mentioned in Second Temple sources and the herem of the Mishnah? Are
they identical? If so, is this type of herem a prohibitive vow formula, a
type of oath, or something else? How did this meaning evolve? We have
seen in Chapter One that the dedicatory neder of the Bible gradually
evolved into a prohibitive formula, and we have found evidence of an
interim usage of neder as a vow dedicatory in form but prohibitive in
meaning in Second Temple sources. Can the rabbinic attestations of
herem as a type of self-imposed prohibition be explained in the same
way? And what of excommunication? How did this meaning develop
from the root sense of “holy?”

[2] Herem as a Communal Wartime Offering

G. R. Driver has suggested that two distinct proto-Semitic roots, on
and o°'n, underlie the two senses of the word herem in biblical Hebrew.10
The root o7n is attested in many Semitic languages in the sense of
“holy,”!! and this is clearly the root that underlies the biblical votive
herem. But according to Driver, the herem of destruction derives from the
root 07'n, which in many Semitic languages, including Hebrew, has the
sense of “cut.”12 However, this view has correctly been disputed by other
scholars.!3 Biblical texts from the earliest through the latest periods make
it clear that herem does not simply mean total destruction, but rather total
destruction as an offering to God.'* Thus we read in the early conquest

10Driver 1967:56-59. His thesis is accepted by Stern 1991:16 with regard to some
of the less clearly “sacral” examples of o in the Bible. See below, note 14.

11See note 9 above.

12Cf, Biblical Hebrew omin, “slit, mutilated” (Leviticus 21:18).

13Gee Lohfink 1986:188-189, and Niditch 1993:40-42, who critiques other scholars
who deny the sacral nature of the herem. And see next note.

l4Gtern insists that the root o7n as it appears in the context of warfare in the
following passages has no sacral connotation, and therefore derives from o2'n, not
onn: I Kings 19:11 = Isaiah 37:11; Jeremiah 50:21 and 51:3 (but not 50:26!); Daniel
11:44 and II Chronicles 20:23. See Stern 1991:185-187, 199-200, 213-215. He argues
that the Assyrians, the enemies of Babylon, the Ammonites and Moabites, and
Antiochus Epiphanes would not have considered their wartime destruction
sacred. But this argument confuses history with literature: it is not necessary to
posit that the foreign kings themselves actually conducted a herem; it is the
authors of these verses who considered certain wartime devastation herem. Stern
is willing to admit that the author of Jeremiah 50:26 describes the fall of Babylon
in cosmic terms as a herem, because other “chaos vs. order” terminology occurs in



72 Kol Nidre

narratives of Numbers 21:1-3 and Joshua 6:17-19,'5 of conquered cities
that are placed under herem “for the Lord”:

Then Israel made a vow to the Lord and said, “If you deliver this
people into our hand, we will make their town herem.” The Lord
heeded Israel’s plea and delivered up the Canaanites; and they and
their cities were made herem. So that place was named Hormah.
(Numbers 21:2-3)

Joshua commanded the people, “Shout! For the Lord has given you
the city. The city and everything in it are to be herem for the
Lord...but you must beware of the herem, or else you will be herem;
if you take anything from that which is herem, you will cause the
camp of Israel to be herem; you will bring calamity upon it. All the
silver and gold and objects of copper and iron are consecrated to
the Lord; they must go into the treasury of the Lord.” (Joshua 6:16-
19)

The above narratives are usually ascribed to the tenth or ninth century
B.C.E. This usage of the word herem continues during the period of
classical prophecy (eighth century B.C.E.):

Up and thresh, fair Zion! For I will give you horns of iron and
provide you with hoofs of bronze. And you will crush the many
peoples. You will make their riches herem for the Lord, their wealth
for the Lord of all the earth. (Micah 4:13)16

close proximity (Stern 1991:200). Why then is it necessary to posit the existence of
a different root oon, used by the same prophet in the same context five verses
earlier and one chapter later? And why is it any less likely that the author of II
Chronicles considered the destruction of Seir by the Moabites (who have a well-
attested sacral herem; see below, at the end of this section) a “cosmic” herem war,
or that the author of the apocalypse in Daniel 11 saw Antiochus’ campaign as a
herem, even if the Hellenistic king himself did not? (Cf. Isaiah 34:1-8, cited
immediately below, which may also be an apocalypse concerning foreign
powers, and which is the most explicit description of a sacral war herem.) The
prophet Isaiah considers the Assyrians God’s agents (Isaiah 10:5-11); why then is
it is impossible that the author of Rabshaqgeh’s speech in II Kings 19:11 and Isaiah
37:11 has him describe his campaign as a herem? The fact that in some of these
verses the verb o1 is found alongside other verbs of destruction in no way
indicates that o means mere destruction, as Stern maintains.

15For arguments against a late date for any or all of Joshua 6, see Stern 1991:140-
145.

16The word >n, translated “wealth,” can also mean army (so LXX; see Stern
1991:201), and if so Micah attests not only to the herem of property, but to the
herem of persons as well. Another passage from this period refers specifically to
enemies destroyed in wartime as an offering to God (Isaiah 30:33, which,
incidentally, seems to indicate that Isaiah did not object to the Tophet cult; see
below, section 6). Cf. also II Kings 23:20, which, of course, is later. There is no
reason to suppose that Micah 4:13 is post-exilic as suggested by many scholars; if
the verse is in fact inspired by Canaanite myth (see Bordreuil cited by Stern
1991:201-203), a pre-exilic date is far more plausible.
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God himself renders Israel herem according to Jeremiah 25:9 (sixth
century B.C.E.):

I am going to send for all the peoples of the north — declares the
Lord - and for my servant, King Nebuchadnezzar of Babylon, and
bring them against this land and its inhabitants, and against all
those nations round about. I will cause them to be herem and make
them a desolation...

Even in this passage it would seem that the meaning remains “offering to
God;” God sends for Nebuchadrezzar and bids him offer Israel up as a
herem.1” Similarly, God calls upon Babylon’s enemies to make Babylon a
herem in Jeremiah 50:21,26; 51:3, verses usually ascribed to the end of the
sixth century.18

In late-sixth-century prophecy, the verb o1 and the noun herem are
used to refer to destruction by God himself (Zechariah 14:11, Malachi
3:24).1 However, even when God himself is the agent of destruction, the
sacral character remains central to the notion of herem: God slaughters
the victim of the herem as a meal for himself. In fact, the clearest
expression of the herem of destruction as a sacrificial divine meal is Isaiah
34:1-8, a passage variously attributed either to deutero-Isaiah (a sixth-
century prophet) or to an apocalyptic visionary of the Second Temple
period, in which God himself is the slaughterer:20

Approach, O nations, and listen, give heed, O peoples! Let the earth
and those in it hear; the world, and what it brings forth. For the
Lord is angry at the nations, furious at all their host; he has made
them herem, consigned them to slaughter...For my sword shall be
drunk in the sky; lo, it shall come down upon Edom, upon the
people of my herem, to wreak judgment. The Lord has a sword, it is
sated with blood, it is gorged with fat — the blood of lambs and he-
goats, the kidney fat of rams. For the Lord holds a sacrifice in
Bozrah, a great slaughter in the land of Edom. Wild oxen shall fall
with them, young bulls with mighty steers; and their land shall be
drunk with blood, their soil shall be saturated with fat. For it is the
Lord’s day of retribution, the year of vindication for Zion's cause.

17See Stern 1991:197-199.

183ee note 14 above.

19Gee Stern 1991:204-207. Cf. also Isaiah 43:28, which, however, may be corrupt.
Note that in Arabic o, “sacred,” is the opposite of %50, “profane,” while in Isaiah
43:28 the two words are found in synonymous parallelism.

20pgce Stern 1991:191, whose argument is unclear to me. If herem is a votive
offering, and if God himself is executing a sacral herem in this passage (both
premises accepted by Stern), then it follows that God is, in effect, making an
offering to himself; i.e., preparing his own meal. Cf. Niditch 1993:40, who makes
a similar argument against Stern, but even she is for some reason unsure whether
God is the one who eats the herem meal in this passage.
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In this passage “the Lord holds a sacrifice;” he slaughters the nations
as an offering to himself. This is, of course, a metaphor for wartime
destruction. The fact that the herem is often mandated by God or even
metaphorically carried out by God in no way vitiates its status as an
“offering.”

In fact, it would seem that in all biblical verses but one,2! herem is
used in one sense and one sense only: a herem is a communal dedication to
God. It differs from a neder in that a neder is a personal vow of dedication,
made from private property, while a herem is communal property set
aside for God: these can be either spoils of war, or people and property
condemned by the authorities, sometimes metaphorically said to be
“sacrificed” by God himself. Human beings or livestock devoted to God
under these circumstances are slaughtered as an offering, albeit usually
without the trappings of an altar and temple. Gold, silver, and other
precious objects are placed in the Temple treasury. Cities are destroyed,
and their sites are sacred and off-limits.

This sense of the word herem is attested in other Semitic languages as
well. In the inscription of Mesha, the ninth-century Moabite king, the
king describes his campaign against Israel:?2 "

And Chemosh [the god of Moab] said to me, “Go, take Nebo from
Israel!” So I went by night and fought against it from the break of
dawn until noon, taking it and slaying all, seven thousand men,

boys, women, girls and maidservants, for I had made them herem
for Ashtar-Chemosh. (lines 14-17)

Similarly, in Nabatean, Old South Arabic, and Arabic, sacred precincts
~ are referred to as haram and muharram;?? these are presumably public
property set aside for the divine service. In these languages, however, the
meaning has come to be extended to all types of sacred and forbidden
things. Hence in Arabic, the women'’s quarters are declared harim,?* even
though the twin elements of community and sanctity are missing, and in
Nabatean, family (i.e. private) burial sites are declared herem to various
gods, and therefore off-limits to non-family members.?> In this usage the
element of sanctity is present, but the element of community is missing.

211 eviticus 27:28a, on which see below, section 5.

22Gee Stern 1991:19-56, and literature cited there.

23gee lexicon citations in note 9 above.

24But harim, “harem, women'’s quarters,” a word which also means “wife” (cf.
also hurma, “woman, wife”), may instead be related to hirmah/haramah, “sexual
desire,” which may ultimately be a reflex of the root o7 (see above, note 1).

25Gee citations in Hoftijzer and Jongleing 1995:405.
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[3] The Herem in Pre-Deuteronomic Law and Narrative

The use of the term herem to refer to a communal vow is common to
the three major corpora of biblical law and narrative: pre-deuteronomic
literature, deuteronomic literature, and priestly literature. However, the
exact nature of the herem and the laws governing its execution are
slightly different in each of these corpora.

In pre-deuteronomic law and narrative the herem is mentioned both
in the context of war and in the context of the campaign against idolatry.
Most of the haramim of the conquest narratives in Joshua and Judges, as
well as the Amalek herem of I Samuel 15, stem from the pre-
deuteronomistic layers of these books.?® Two important features are
common to these haramim: (1) they involve not only the wholesale
slaughter of persons, but also the destruction of the cities of the
conquered peoples,?” and usually of their livestock?® and possessions as
well (with the exception of gold, silver, and other precious items, which
are deposited in the Temple treasury?’); (2) the herem is contagious — the
spoils devoted as herem render those who come in contact with them
herem, with the result that they, their families, and their livestock must be
put to death as an offering to God, and their other property destroyed or
devoted as well.3 It would seem that these two issues are related:

26The only exception is Joshua 10 and 11, on which see Stern 1991:157-160;
Weinfeld 1993:131-155, 167-170.

27See Joshua 6:24, 8:28 (where, however, the spoils are not herem); Judges 1:17,
and cf. also Numbers 21:3. Cf. also the burning of Hazor in Joshua 11:11, which is
usually considered Deuteronomistic, but which may reflect an older tradition
(which Joshua 11:13 seeks to “excuse” in light of the Deuteronomistic view of the
herem).

28Samuel and Saul in I Samuel 15 differed only on the precise terms of the herem:
Saul wished to sacrifice the more beautiful livestock as an altar offering (see
Milgrom 1990:430). Note that Samuel does not protest about the fact that Agag
was kept alive (I Samuel 15:14, 19), but only about the livestock; Milgrom
believes that he may have believed that Saul intended to slay him publicly later,
as Samuel himself does in verse 33. Stern’s assertion that Saul only claimed to
have saved the livestock for sacrifice (1991:173-174) is more far-reaching than the
accusation of Samuel himself, who does not deny that Saul meant to sacrifice the
livestock (vv. 22-23). Nonetheless, it should be noted that Saul’s herem is less
stringent than Samuel’s; the altar sacrifices are omar that are to be eaten by the
people. Cf. Numbers 18:14, which allots the meat of the herem offerings to the
Eriests (see below, section 5).

9See Joshua 6:19, and below in this section.

305ee Joshua 7:24-25, and below in this section. For the concept of sancta
contagion in the priestly code, see Milgrom 1981:278-310, Milgrom 1991:443-456,
and section 5 below. Stern 1991:149, 224-225, plays down the notion of the herem
contagion, noting that Joshua and his messengers are not afraid to touch the
proscribed objects in 7:23-24. However, they are authorized to burn the herem,
and therefore their role is analogous to that of the priests in the sancta contagion
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because the herem is highly contagious, the cities and possessions of the
conquered people, having come into contact with the herem people, must
be destroyed, in order to prevent the herem from spreading further. Since
the city itself is declared herem, even the land on which the burnt city
stood is rendered a oW “n, “an everlasting ruin,” never to be rebuilt or
cultivated. Joshua lays a curse upon whomever rebuilds Jericho (6:26),
but this curse is only meant to reinforce a prohibition already extant, as is
evident from the parallel description of the Ai (Joshua 8:28).31

The only mention of herem in pre-deuteronomic literature outside of
the context of war®? is Exodus 22:19: “Whoever sacrifices to a god shall
be made herem, other than to the Lord alone.” From this brief3? law it is
difficult to ascertain precisely what the herem involved. It would seem
that this early source ascribed a measure of sanctity to the foreign god;*
the idolater thus contracts herem sanctity from his idolatrous offering,
and therefore he, too, must be ritually immolated in a herem. According
to some scholars, the idolater’s family and possessions are also
condemned under the herem.3> However, this is not mentioned explicitly
in the verse. Perhaps Exodus 22:19 envisions an idolater caught in the act
and hauled immediately before a court, before he had time to go home
and impart the contagion he contracted to his family and possessions.
Numbers 25:1-5 provides an example of the pre-deuteronomic herem

of the priestly code, for whom the contagion does not prove lethal (the pre-
deuteronomic material does not have a hereditary priesthood). The herem was
clearly contagious; otherwise, Achan’s family and possessions would not have
been destroyed. See also Joshua 6:18, which clearly indicates that the herem is
contagious even in cases of unintentional trespass.

31Cf. the destruction of Hazor in Joshua 11:11. In Joshua 11:13 Hazor is contrasted
with other cities that are oon %v o, literally, “standing on their hill /ruin.”
32The herem against Jabesh Gilead (Judges 21:11) is a war herem against fellow
Israelites, which has been reinterpreted in light of the Second Temple pact herem
bgl the addition of verse 5. See below, section 6.

33The construction (literally “whoever sacrifices to [a] god shall be made herem,
but to the Lord alone”) is a bit awkward, and the Samaritan Pentateuch has a
different reading (see summary of scholarship in Stern 1991:123-125). Niditch
(1993:56) is uncomfortable with this verse; in her view the pre-deuteronomic
literature knew of the herem only as “God’s portion” and not as a punitive
measure (“God’s justice”). Niditich is forced to adopt A. Alt's proposal to
substitute mmr mn for o in this verse; in her view, the editor who substituted
o was influenced by Deuteronomy. But Alt’s proposal seems arbitrary, and it
would seem that this verse is solid proof that even pre-deuteronomic sources
knew of the herem as “God’s justice” (although the primary reason for the herem
in this verse is not justice, but the sancta contagion imparted to the worshipper
by the foreign god). It is this verse that engendered the Deuteronomic conception,
rather than the reverse.

3Gee von Rad 1962 (volume 1):210; Weinfeld 1993:118.

3Schmitt, cited in Lohfink 1986:194.
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against idolaters. Although the term herem is not used here, the victims
are put to death publicly “for the Lord,” immediately following their act
of idolatry (verse 4).3¢

We noted above that the only property under the herem that is not to
be destroyed is gold, silver, and other precious items, which are instead
deposited in the Temple treasury. The classic example of this is of course
the herem of Jericho, against which Achan committed trespass. After
describing the herem as it affects man and beast, and the herem contagion,
Joshua says, “All the silver and gold and objects of copper and iron are
consecrated to the Lord; they must go into the treasury of the Lord”
(Joshua 6:19). What was done with this gold and silver once it was
deposited into the Temple treasury? If the herem is indeed contagious, it
would make no sense if this property were to be sold, and the proceeds
used to purchase animals for sacrifice and to fund the maintenance of the
Temple. The gold and silver themselves are contagious, and this
contagion would not be removed simply because the gold was sold.3”
Indeed, we have evidence that according to pre-deuteronomic sources
the gold and silver in the Temple treasury were not sold in order to fund
the Temple budget, but was stored in the Temple treasury. From the fact
that the contents of the Temple treasury are frequently given by the
kings of Judah to foreign powers as bribes,3 M. Haran infers that the
gold and silver of the Temple treasury were held in reserve.?® Some of
the herem gold and silver may have been used to make the gold and
silver vessels used in the Temple service: according to II Kings 12:14, the
funds collected for the repair of the Temple were not used for this
purpose, perhaps because the gold and silver in the herem treasury were
sufficient.4? It may be that the use of herem metals for this purpose was
considered preferable to the use of the collected funds, because the use of

%6Cf. also II Samuel 21:6.

37Cf. the priestly law of Leviticus 27, according to which regular votive offerings
may be redeemed or sold, but haramim cannot. See below, section 5.

38Gee I Kings 15:18; II Kings 12:19, 16:8; 18:14-15.

%Haran 1978:285.

40Some explain that the donated silver was diverted from making vessels (its
usual use) to finance the repair of the Temple itself (Gray 1964:187; Haran
1978:284). But it is hard to believe that normally silver donated to the Temple was
cast into vessels either for use, as argued by Gray, or before being stored in the
Temple treasury, as argued by Haran. How many vessels did the Temple need?
Rather, it would seem that the Temple repair work itself involved making new
vessels. II Kings 12:14 takes special note of the fact that the silver collected was
not used for this purpose; the metals in the herem treasury were recast into the
new vessels, and the silver collected was used to pay the workmen or purchase
other materials.
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private donations would lead to an unseemly system of patronage: the
Temple belongs to God, and not to any individual donor.4!

This pre-deuteronomic evidence that the contagious gold and silver
in the Temple treasury was held in reserve or used for sacred purposes,
rather that sold to finance the Temple budget, dovetails nicely with the
priestly account in Numbers 17:1-5, according to which copper used for
illicit cultic purposes was nonetheless considered sacred, and thus it had
to be melted down and used to form a plating for the altar. The sacred
copper must itself be used in the divine service; it cannot, like other
Temple property, be used to finance the Temple budget.

Gold and silver under herem can legitimately be found only within
the sacred precincts, and only authorized personnel can come into
contact with it. Thus in Joshua 7, Achan, who steals metal objects from
the herem, contracts contagion, as do his family and property, among
whom and which the objects are stored. All of Israel is ultimately
threatened, since Achan, his family, and property will ultimately come
into contact with other Israelites and the herem will spread. Contagion is
the reason that Achan is condemned; he and his family are themselves
herem and must be ritually immolated. Their death is not a punishment
for trespass against sacred property.43

[4] The Herem in Deuteronomy

The herem in Deuteronomy does not significantly differ from the
herem of the pre-deuteronomic texts. Herem is mentioned in
Deuteronomy in the same two contexts as in the pre-deuteronomic

41But note that in the parallel account in II Chronicles 24:14 the silver collected for
the renovation project was cast into vessels. This is because Chronicles reflects the
view of the priestly school, according to which the metals of the war herem are the
Eersonal possession of the priests. See below, section 5.

ZMetals used in foreign cults are not sacred according to the priestly school; see
previous note, and section 5 below. Nonetheless, the copper censers used by
Korah's men in the service of the Lord must be put to sacred use even according to -
P.
43Josephus (Antiquities V, 1), Philo (De Specialibus Legibus 111, 83), and Rabbi Judah
the Patriarch (Tosefta Zevahim 12:17) all believe that intentional trespass with
regard to any temple property is a capital crime. But the Sages, who differ with
Rabbi Judah the Patriarch in Tosefta Zevahim, maintaining that trespass is a
simple negative commandment punishable by flogging, apparently understood
the uniqueness of the herem contagion. The fact that intentional trespass against
non-herem temple property is not punishable by death does, however, seem
anomalous: the ruling regarding illicit use of temple property should certainly
not be more lenient than the ruling regarding entering the Temple, where the
death penalty is called for (Numbers 18:7). However, since there is no scriptural
verse that calls for the death sentence in the case of trespass, Mishnah Sanhedrin
9:6 indicates that “zealots” may kill the violator without trial.
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literature: war and the campaign against idolatry. However, while in the
pre-deuteronomic literature the herem is presented as an ad hoc decision
to devote certain conquered cities to God, in Deuteronomy the Israelites
are commanded to put all seven nations of Canaan under the herem. This
change in conception engendered the reworking of the conquest
narratives of Joshua by Deuteronomistic editors.4

Deuteronomy presents the reason for this blanket herem decree as
follows (Deuteronomy 20:17-18; cf. Deuteronomy 7):

(17) You must make them herem — the Hittites and the Amorites, the
Canaanites and the Perizzites, the Hivites and the Jebusites — as the
Lord your God has commanded you, (18) lest they lead you into
doing all the abhorrent things that they have done for their gods
and you stand guilty before the Lord your God.

One of the well-known characteristics of the Deuteronomic source of the
Pentateuch is its tendency to provide social rationales for laws which
were originally cultic or magical in nature.®> The herem contagion, like
other pre-deuteronomic legal concepts, is also developed in this manner
in Deuteronomy.46 What was originally a cultic contagion rooted in the
sanctity of the foreign cult becomes a social contagion, a safeguard
against the possibility that the idolaters will influence the worshippers of
the Lord. The war herem is not a mere communal vow to please the Lord;
it is an extension of the herem against idolaters, which has been
reinterpreted as a safeguard against idolatrous influence. The
Deuteronomic source has thus created a single herem from the pre-
deuteronomic wartime herem and the pre-deuteronomic idolatry herem:
both are designed to prevent the spread of idol worship. There is thus no
longer any reason to distinguish between certain Canaanite cities and
others: all Canaanites are idolaters, hence they all must be put under the
herem. Their idols are also, needless to say, to be considered herem
(Deuteronomy 7:25-26):

(25) You shall consign the images of their gods to the fire; you shall
not covet the silver and gold on them and keep it for yourselves,
lest you be ensnared thereby; for that is abhorrent to the Lord your
God. (26) You must not bring an abhorrent thing into your house,
or you will be herem like it; you must reject it as abominable and
abhorrent, for it is herem.

In the above passage, hereni, which actually means sacred, is understood
to mean abominable and abhorrent, because sacred to idolatry. This
reflects the Deuteronomic reinterpretation of the herem of idolatry and its

44Gee Greenberg 1971; Weinfeld 1993:84-98.
45Gee Weinfeld 1972:190-243.
46Gee Greenberg 1971:348-350.
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contagion. However, it is clear that even Deuteronomy ascribes sanctity
to the objects consigned to herem, for in Deuteronomy 13:17-18 the herem
is referred to as “a holocaust to the Lord your God.”47

The herem contagion is thus retained in Deuteronomy. However, the
other salient feature of the war herem in the pre-deuteronomic literature,
the wholesale destruction of the cities of the Canaanites, is not
mentioned in Deuteronomy. In fact, Deuteronomy 6:10-12, which refers
to God’s bequest to the Israelites of “great and flourishing cities which
you did not build, houses full of all good things which you did not fill,
hewn cisterns which you did not hew, vineyards and olive groves which
you did not plant,” seems to suggest that the Canaanite herem did not
involve the destruction of property other than cult objects according to
Deuteronomy.*8 This makes sense. In the pre-deuteronomic literature
select cities were made herem in their entirety. Deuteronomy, which
applies the herem to all the Canaanite cities across the board, could
hardly retain the totality of the herem, since this would involve a
conquest without any booty whatsoever, with all urban sites rendered
“everlasting ruins,” never to be rebuilt. Moreover, since the contagion is
reinterpreted as a social rather than cultic matter, it is not strictly
necessary to destroy property; it is the people and the idols that are the
bad influences.*’

47Niditch, for whom the salient feature of the deuteronomic herem is divine
justice, rather than offering, is nonetheless compelled to admit that Deuteronomy
13:17 is “the most literal reference to the ban as sacrifice” (Niditch 1993:63).

For other examples of sanctity taboo in Deuteronomy, see 22:9 and 23:18,
which, however, use the root vp rather than the root 0. Cf. also the use of the
word mayn to describe the sancta of the Egyptians (Exodus 8:22), which the
Egyptians therefore avoided (Genesis 43:32, 46:34); these verses may have led to
the Roman (mis)conception that the prohibition of pork, which is described as a
man in Deuteronomy 14:3, is a sanctum 12y (see Plutarch, Moralia 669e-671c).

Of course, one must distinguish between the notion that the idols are
inherently sacred, and the notion that the pyre in which the idols are destroyed is
sacred because it is an offering to God. Nonetheless, the language of
Deuteronomy 7:26 seems to indicate that the idols have a certain inherent sanctity
(note that the same word pa, “stick,” used here in connection with the idolatry
taboo, is used in Deuteronomy to refer to man’s relationship with God, e.g. 4:4,
13:5). Cf. Stern 1991:115, who, however, apparently does not believe that the
herem on idolatry in Deuteronomy is a sanctum famn.
48See Greenberg 1971:345. Note that this does not really contradict the pre-
deuteronomic notion. In the pre-deuteronomistic material the herem is an actual
vow, and therefore conquered persons, livestock, gold, silver, and the city itself
may be devoted, but they need not be (cf. Joshua 8:28), depending upon the terms
of the vow. However, since the herem of the Canaanites often involved the
destruction of the city and its contents in the pre-deuteronomic material,
Deuteronomy’s laxity in this regard requires explanation.

4950 Greenberg, 1971:345.
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Canaanite cities are thus not condemned to total destruction in
Deuteronomy in the context of the conquest because this is impractical.
Nonetheless, where practical, Deuteronomy does retain the total herem as
a safeguard against contagion, reflecting the older tradition. We have
seen above that in the pre-deuteronomic literature, the war herem usually
involves total destruction of property, while in the idolatry herem, if there
is no reason to believe that the herem has spread to property, property is
probably spared, as are the family members of the idolater.5? In
Deuteronomy the exact opposite is the case. The war herem, as we have
seen, is not applied to booty for practical reasons: the herem has been
reinterpreted as a safeguard against the spread of idolatry, rather than a
true contagion. However, the Israelite idolatry herem is still understood in
its sacral context, and thus it renders the property of the inhabitants of an
idolatrous Israelite city herem (Deuteronomy 13:13-18):

(13) If you hear it said, of one of the towns that the Lord your God
is giving you to dwell in, (14) that some scoundrels from among
you have gone and subverted the inhabitants of their town, saying
“Come let us worship other gods....” (16) Put the inhabitants of that
town to the sword. Make it, and its cattle, and all that is in it herem:
(17) gather all its spoil into the open square, and burn the town and
all its spoil as a holocaust to the Lord your God. And it shall remain
an everlasting ruin, never to be rebuilt. (18) Let nothing of the herem
stick to your hand....

This does not necessarily contradict the ruling of Exodus 22:19 and
Numbers 25:4, which do not mention the destruction of property. The
pre-deuteronomic verses referred to individual idolaters caught in the
act, before they had a chance to impart their contagion to family and
property. Since the reference in Deuteronomy is to a city all of whose
inhabitants were idolaters, the contagion has already spread, and must
be strictly contained.

[5] The Herem in the Priestly Literature

The term herem is not used in the narratives of the priestly source of
the Pentateuch. Moreover, it would seem that the earlier priestly
traditions, which developed independently of the non-priestly
traditions,5! did not know of the herem at all. Thus idolatry in the priestly
legal material is forbidden (Leviticus 19:4, 26:1), but does not engender
herem contagion and is not necessarily even punishable by death.52
Phineas’ zealous slaying of Zimri (Numbers 25:7) had as much to do

50See above, section 3.
51Gee Frankel 1994:5.
52The only exception is Moloch worship: Leviticus 20:2.
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with his public carnal act as with his worship of Peor, which is not even
mentioned specifically as an act of Zimri. Sacrificing to demons is
considered more of a cultic nuisance than anything else, to be remedied
by a ban on slaughter outside the sacred precincts.>

The priestly narrative material has an institution parallel to the war
herem, but very different from it. A proportion of the livestock spoils of
the war against Midian are deemed “a levy for the Lord” (Numbers
31:28), but this is given to the priests and Levites as their personal
property (Numbers 31:29,30,41,47), since they “attend to the duties of the
Lord’s tabernacle.” An additional contribution to the Lord of gold was
deposited in the Tabernacle as a reminder on behalf of the Israelites
before the Lord (Numbers 31:54). This distinction between livestock and
gold is reminiscent of the earlier material, but the livestock is given to the
priests and Levites, and not immolated for the Lord, while the deposit of
gold is a reminder, akin to the jar of manna (Exodus 16:33-34) and
Aaron’s rod (Numbers 17:25), and not a treasury to be replenished with
the spoils of war on a regular basis. It is one-time-only token,
presumably not to be used at all.>*

It is possible that this account is a polemic against the notion of herem
and the waste that it entailed. Yes, argue the priests, it is important to
devote some of the spoils of war to God, but these should be given to the
priests and Levites, rather than immolated. And if some of the spoils of
war do find their way into the Temple itself, and not into the hands of
the priests, it should be clear that these are token contributions. There is
no need for a Temple treasury consisting of “contagious” metals
despoiled in war.

We have noted above that priestly narratives do not use the term
herem to refer to devoted spoils of war or to the fate of idolaters.
However, the term herem is used in priestly legal material: it is found
four times in Leviticus 27, once in Numbers 18, and once in Ezekiel’s
priestly law code. Leviticus 27:21 refers to one who dedicated a field by
means of a neder, and then the field was sold:

When it is released in the Jubilee, the land shall be holy to the Lord,
like herem land; it becomes the priest’s holding.

The law of the herem itself is found in Leviticus 27:28-29:

53Gee Leviticus 17:7.

540r perhaps, as suggested to me by David Frankel, it was melted down and
used in the construction or repair of the Temple furnishings. Cf. the use of the
term “reminder before the Lord” in Exodus 30:16 to refer to silver collected for
use in making sockets for the sanctuary (see Exodus 38:25-28), and the use of the
term “reminder” in Numbers 17:5 to refer to the copper plating of the altar.
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(28a) But no herem, be it man or livestock or land of a man’s
holding, nothing that a man has made herem may be sold or
redeemed. (28b) Every herem is totally consecrated (owp ©7p) to the
Lord. (29) No human being who is made herem can be ransomed: he
shall be put to death.
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Numbers 18 lists the herem among the various sacred offerings that

belong to the priest:

(12) All the best of the new oil, wine, and grain — the choice parts
that they present to the Lord — I give to you. (13) The first fruits of
everything in their land...shall be yours; everyone of your
household who is clean may eat them. (14) Every herem in Israel
shall be yours. (15) The first issue of the womb of every being, man
or beast, that is offered to the Lord, shall be yours....

A similar list is found in Ezekiel 44:29-30:

(29) The meal offerings, sin offerings, and guilt offerings shall be
consumed by them. Every herem in Israel shall be theirs. (30) All the
choice first fruits of every kind, and all the gifts...shall go to the
priests.

These verses present a number of difficulties. They are not all of one
cloth. Leviticus 27:28a uses the term herem in a different sense than we
have seen hitherto; it is not a communal vow at all, but a personal
donation to the Temple, identical to the neder except in that it is
unredeemable. It would seem that this half-verse is a later addition to

Leviticus 27, for the following reasons:

(1) As it stands, Leviticus 27:28 consists of two sentences, each of which
begins with the words o 55, and both of which state the same idea:
that the sanctity of the herem is absolute and irrevocable. The two
half-verses are doublets, and it would seem that the more explicit of

the two, 28a, was added in order to interpret the less explicit 28b.

(2) The juxtaposition of Leviticus 27:28 with Leviticus 27:29 creates an
ethical crux: the implication is that a man can devote his slave as
herem, whereupon the slave is immolated as an offering to God.
Commentators and scholars from the Rabbis on have interpreted
verse 29 in various other ways,? but all of these ignore the
immediate context of the previous verse. If, however, we consider
Leviticus 27:28a a later addition, Leviticus 27:28b-29 can be seen as a
recapitulation of the law of the pre-deuteronomic war herem: the
spoils of war devoted as herem are contagious (@w7p ©7p), and
therefore human beings who are dedicated as herem, or those who

come into contact with haramim, must be put to death.

55See below, section 6; Rashi, Nahmanides, ad loc.; Stern 1991:131-133.
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Leviticus 27:28b blatantly contradicts both Leviticus 27:21 and
Numbers 18:14. In all other priestly laws in the Pentateuch owp wp
means contagious sanctity. “Totally consecrated” sancta impart holiness
to all who come into contact with them. If those who come into contact
are ritually clean priests who are found within the Temple precincts,
nothing happens; if they are lay or unclean people, the contagion proves
lethal.>¢ Since the herem is described in both the pre-deuteronomic and
Deuteronomic literature as contagious, and since owp wp usually means
contagion, any other interpretation of 2@ ©v7p in Leviticus 27:28b is out
of the question.5” This verse clearly restates the contagious nature of the
pre-deuteronomic and deuteronomic haramim in priestly terms.
However, according to Leviticus 27:21, herem land is the personal
possession of the priest. One can hardly imagine a contagious field
counted among the personal possessions of a priest, yet off-limits to his
wife and daughters, and to all farmhands who are not ritually pure
priests.>® Moreover, the produce of the field would presumably also be
herem and therefore not marketable.>

Numbers 18:14 also indicates that haramim are the personal
possessions of the priests, and thus not contagious. As J. Milgrom has
pointed out, this verse lists the herem among the non-contagious sancta
given to the priests (Numbers 18:11-19), rather than among the
contagious ov7p *vp (Numbers 18:9-10).60 However, Ezekiel 44:29,
which is parallel to Numbers 18:14, lists the herem along with the
contagious sancta; non-contagious sancta are listed in the next verse.6!

56Milgrom 1991:443-456.

57Pace Milgrom 1976:53, note 187, and 66, note 235; Milgrom 1990:428-429;
Milgrom 1991:182-183. It is true that Ezekiel accords the status of owp w7p to the
entire Temple complex (43:12), and the entire territory of the priests (48:12);
however, it would seem that is best understood as a utopian ideal (Levenson
1976:143), rather than as a different usage of the term owp v4p (as maintained by
Milgrom 1991:321).

58Cf. Milgrom 1990:152, who maintains that the herem is not contagious in the
priestly source, and yet for some reason posits that herem lands and unclean
animals were put to use for the Sanctuary, a view that is not consonant with
Leviticus 27:21, or with Milgrom’s own view as stated elsewhere (1976:53, note
187; 1990:429).

59Milgrom 1990:152 says that “the grain harvested from herem lands comprises
the grain offerings on the altar” (again, not in consonance with Leviticus 27:21 or
with Milgrom 1976:53, note 187). But even if this were correct, a tiny plot would
suffice to provide all the grain necessary for the public grain offerings; there
simply are not that many of them.

60Milgrom 1990:429.

61The designation o'w7p ©7p is not used here, but the distinction between the
sancta of verse 29 and those of verse 30 is obvious. Stern’s claim (1991:126) that
Ezekiel 44:29 is clearly a conflation of Numbers 18:9 and 14 is absurd; by the
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It would seem that two distinct priestly rulings existed with regard
to the herem of the other Pentateuchal sources: communal property
dedicated to God in war, and possibly also the ritual immolation of
idolaters. Leviticus 27:28b-29 considered the herem to be owp wp,
contagious, as did the non-priestly sources. Humans, both those
consigned to the herem in wartime, and those who contract the herem by
touching haramim, are to be immolated (Leviticus 27:29); livestock is
presumably to be sacrificed and treated as owp "w7p eaten by the priests,
like the sin and guilt offerings, and like the meal offering (Ezekiel 44:29).
Gold and other precious metals are not mentioned, and presumably even
this layer of the priestly source, although clearly influenced by non-
priestly material, does not recognize the herem status of metals deposited
in the Temple treasury.®?

What of the ruins of the herem cities, considered 0w *on, “everlasting
ruins,” by the pre-deuteronomic® and deuteronomic® sources? It stands
to reason that these are the onmm 1w, the herem lands, of Leviticus 27:21.65
However, that verse is composite: the last three words wnmg i o5, “it
becomes the priest’s holding,” are syntactically problematic,® and are
best considered a later gloss. It would make little sense if fields dedicated
by neder were to be considered Temple property until the Jubilee, and the
private property of the priests after the Jubilee. The original verse read
“when it is released in the jubilee, the land shall be holy to the Lord, as
the herem land.” Land devoted permanently to the Lord is not merely the
property of the Temple treasury. It attains the status of herem, the
desolate land upon which the ruins of the herem cities once stood. This
contagious land is not to be cultivated by the priests or anyone else.

This conception of the status of herem, however, conflicts with the
attitude toward the spoils of war demonstrated elsewhere in the priestly

same token one might argue that Ezekiel 44:30 is a clear conflation of Numbers
18:13, 11, and 19 and 15:20. Ezekiel devotes only two verses to the priestly gifts:
the first verse lists contagious sancta, while the second lists non-contagious
sancta. I see no reason to assume that this concise, well-organized list is
dependent upon the parallel laws in Numbers 18 (but nor is the reverse
necessarily true). Both codes are independent formulations of priestly traditions.
See Haran 1979:63-66.

62t is therefore doubtful that the story of the renovation of the Temple in II Kings
12, which alludes to the fact that herem metals were used to make the Temple
vessels (12:14, see section 3 above) stems from a priestly source, as maintained by
Gray 1964:583, inter alia. See above, note 41.

63Joshua 8:28.

64Deuteronomy 13:17.

65Cf. the first suggestion made by Stern 1991:129, which he then rejects.

66These words, taken literally, form an independent clause meaning “The priest’s
holding belongs to him,” a tautology that has nothing to do with the herem lands.
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material in the Bible. Therefore, other priestly writers classified the herem
as the personal possession of the priests, to be used by himself and his
family (Numbers 18:14). This is in keeping with the priestly tradition
regarding the levy for the Lord in Numbers 31.

A later priestly writer felt the need to reconcile these contradictory
laws regarding the herem. He therefore added Leviticus 27:28a: “But no
herem, be it man or livestock or land of a man’s holding, nothing that a
man has made herem may be sold or redeemed.” This half-verse casts a
new light on all the other references to herem in the priestly corpus. A
herem is no longer a communal neder; it is an irredeemable personal neder.
It is thus owmp wIp not in the usual sense of contagion, but in a relative
sense: it is holier than a mere neder in that it is irredeemable.5” If a human
being, this type of herem must still be immolated (since there is no getting
around the categorical law of Leviticus 27:29).98 But Numbers 18:14 and
Ezekiel 44:29 are now understood to mean that herem livestock becomes
the personal, non-contagious possession of the priest. The herem land of
Leviticus 27:21 is no longer the eternal ruin of the herem city; it is now
understood to refer to private land dedicated to the Temple in perpetuum.
This, too, becomes the private property of the priest, as the late priestly
writer made clear by adding the words “it becomes the priest’s holding”
to Leviticus 27:21.

The Rabbis were not inclined to accept this reinterpretation of
Leviticus 27:28b. For them, ow7p wp cannot possibly refer to the personal
possession of the priests. They therefore maintained that the herem of
Leviticus 27:28a and Numbers 18:14 differs from the herem of Leviticus
27:28b, and these two haramim differ, in turn, from the herem of Leviticus
27:29. Tosefta Arakhin 4:34 reads as follows:

There are three types of haramim:

“But no herem, be it man or livestock or land of a man’s holdmg,
nothing that a man has made herem may be sold or redeemed”
(Leviticus 27:28a) — these are the haramim of the priests.

“Every herem is totally consecrated (¢mp ©7p) to the Lord”
(Leviticus 27:28b) — these are the haramim of heaven.

“No human being who is made herem can be ransomed: he shall be
put to death” (Leviticus 27:29) — these are those who are sentenced
to the death penalty in court.

According to this source,® a herem can be designated either owp wp,
in which case it is used for Temple repairs, or the personal possession of

67See above, note 57.

8For the circumstances under which persons are made herem according to this
late gloss on the priestly law, see below, section 6.

6 Another interpretation is found in BT Arakhin 29a: the herem is oop v7p until it
is physically transferred to the Temple, at which point it becomes the personal
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the priests, depending upon the intention of the donor.”? We have
evidence that this interpretation was actually put into practice during the
Second Temple period. The copper scroll discovered at Qumran lists
certain caches of treasure as herem. The reference is clearly to Temple
property, and not to the personal possessions of the priests; if these
haramim were personal property of the priests, there would be no need to
store them in separate caches.”!

[6] The Herem of Persons in Second Temple Literature

Let us return now to the herem of persons. We have seen that
according to Leviticus 27:28-29 in its current form, the herem of persons is
a personal dedicatory vow, under the terms of which the dedicated
person is consigned to death. This is the result of the juxtaposition of the
supplementary verse 28a with verse 29, which originally referred to the
war herem and those affected by the herem contagion. But how did the
editor who added Leviticus 27:28a envision the dedicatory herem of
persons? Since the herem of persons is mentioned along with the herem of
land and beasts,”? it would seem that the reference is to the sacrifice of a
dependent of the votary: a family member or slave.”

Human sacrifice per se is not categorically outlawed by the priestly
code. Ezekiel, the prophet of the priestly school, specifically states that
God commanded human sacrifice at some point in order to punish Israel
(20:26);74 he castigates the Israelites for sacrificing their children to idols
instead of to God (16:20).75 Leviticus 18:21 and Leviticus 20:2-6 likewise
outlaw human sacrifice to Moloch only, and Moloch is clearly

property of the priests. For other rabbinic explanations, see Rashi and
Nahmanides to Leviticus 27:28-29.

70See Mishnah Arakhin 8:6, Mishnah Nedarim 2:4 and Tosefta Nedarim 1:6 for
cases in which the type of herem is not specified, and see next note.

"1The fact that the Qumran caches are in Judea may indicate that the version of
Tosefta Nedarim 1:6 found in the manuscripts, “Unspecified haramin are
permitted (for common use, i.e. they are considered personal property of the
priest) in the Galilee,” is correct; in Judea the haramim were usually placed in the
Temple treasury, because of its proximity, while in Galilee the local priests took
possession of them. Lieberman 1967:411 prefers the reading in the printed
editions, “Unspecified haramin are forbidden in the Galilee, and permitted in
Judea,” which agrees with Mishnah Nedarim 2:4 and the baraita as cited in BT
Nedarim 19b, but this may be a secondary reading designed to harmonize the
various sources.

72Note also that the term 1> 9o 95, “of his holding,” in Leviticus 27:28a refers to
man, beast, and land. However, the reference is not necessarily to a slave;
children were also said to belong to their father. Cf. Numbers 16:32.

73Levine 1989:199; Stern 1991:134 (under desperate circumstances only!).

74See Greenberg 1983:368-370.

75See Greenberg 1983:281, 293.
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understood by Leviticus 20:5 to be a foreign god.”® Pre-deuteronomic
sources clearly do not condemn the sacrifice of humans to the Lord at all;
Jephthah'’s sacrifice of his daughter is not in any way condemned in
Judges 11, and Genesis 22 does not outlaw human sacrifice per se; on the
contrary, Abraham is considered a paragon of virtue because of his
willingness to sacrifice his son.”” It is only Deuteronomy 12:30-31 and
Deuteronomy 18:10 that specifically outlaw human sacrifice whether to
the Lord or to other gods.”

It would seem, however, that the consent of the offering is required;
otherwise, the sacrifice is murder. This is indicated by Judges 11:36, in
which Jephthah’s daughter expresses her willingness to be sacrificed.”

The consent of the offering can also legitimize the sacrifice of
humans other than the children or slaves of the offerer. This is implied in
Judges 21:1-14, a source that is key to understanding the herem of

76] follow the general consensus that these verses refer to child sacrifice (pace
Weinfeld 1972, who argues that the reference is to ritual dedication by non-lethal
passing through fire) to a god named Moloch (pace Eissfeldt 1935, who argues
that Moloch is a type of sacrifice to the Lord).

77 An earlier layer of Genesis 22 may have had Abraham actually sacrifice his son.
The story as it stands presents a mixed message: it is certainly not a polemic
against child sacrifice, since God himself orders such sacrifice and Abraham is
blessed for obeying; nor is it a perfect test of Abraham’s faith, since he does not
actually have to go through with the deed. It reads as something of a cruel joke
played by God, a fact which led later authors to attribute the idea to Satan (see
Jubilees 17:16). The story would make much more sense if it actually involved a
perfect test of Abraham’s faith, demanded by God and carried out (see also
Niditch 1993:44-46).

As the Rabbis have noted (see Spiegel 1969, Ibn Ezra to verse 18), Abraham
returns alone at the end of the story (verse 19). Moreover, the angel says
explicitly in verse 16 that Abraham has “done this deed,” and “not spared” his
son, phrases that cannot easily be explained in their present context. The double
call of the angel (verses 11 and 15) is unnecessary in the present version of the
story: verse 16 is a doublet of verse 12b. The angel could have uttered his blessing
immediately after calling upon Abraham to stay his hand. All of this evidence
points to an original version of the story consisting of all or most of verses 1-9; a
modified version of verse 10, viz. “And Abraham picked up the knife and slayed
his son and offered him up as a burnt offering,” and verses 15-19 without the
word mw (“a second time”) in verse 15.
78The only exceptions to the deuteronomic prohibition of human sacrifice are the
communal haramim (the herem of the Canaanites and the herem of the idolatrous
city), for which see above, section 4.
7While there is no specific indication in Genesis 22 that Isaac consented to be
sacrificed, neither is there any mention of objection on his part. It would seem
that verses 7 and 8 are meant as a poignant, artistic portrayal of Isaac’s realization
that he is the intended victim and his consent, as the Rabbis have noted (see
Genesis Rabbah 56:4; Rashi to verse 8).
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persons. This story follows immediately upon a tale of civil war between
the tribe of Benjamin and the rest of the Israelites:

(1) Now the men of Israel had taken an oath at Mizpah: “None of us
will give his daughter in marriage to a Benjaminite.” (2) The people
came to Bethel and sat there before God until evening. They wailed
and wept bitterly, (3) and they said “O Lord God of Israel, why has
this happened in Israel, that one tribe must now be missing from
Israel?” (4) Early the next day the people built an altar there, and
they brought burnt offerings and offerings of well-being. (5) The
Israelites asked, “Is there anyone from all the tribes of Israel who
failed to come up to the assembly before the Lord?” For a solemn
oath had been taken concerning anyone who did not go up to the
Lord at Mizpah: “He shall be put to death.” (6) The Israelites now
relented toward their kinsmen the Benjaminites, and they said,
“This day one tribe has been cut off from Israel! (7) What can we do
to provide wives for those who are left, seeing that we have sworn
by the Lord not to give any of our daughters to them in marriage?”
(8) They inquired, “Is there anyone from the tribes of Israel who did
not go up to the Lord at Mizpah?” Now no one from Jabesh Gilead
had come to the camp, to the assembly. (9) For, when the roll of the
troops was taken, not one of the inhabitants of Jabesh Gilead was
present. (10) So the assemblage dispatched 12,000 of the warriors,
instructing them as follows: “Go and put the inhabitants of Jabesh
Gilead to the sword, women and children included. (11) This is
what you are to do: Make every man and every woman who has
known a man carnally herem.” (12) They found among the
inhabitants of Jabesh Gilead 400 maidens who had not known a
man carnally...(13) Then the whole community sent word to
Benjamin...(14)...and they gave them the girls who had been spared
from the women of Jabesh Gilead....

Who swore the oath in verse 5? The oath would be pointless if it were
sworn by those already assembled to fight the Benjaminites at Mizpah;
apparently the Israelites, including the men of Jabesh Gilead, were
adjured by those who summoned them to the meeting at Mizpah.80 The
lives of the people of Jabesh Gilead were forfeit as herem because they
bound themselves by oath on penalty of death, along with the rest of the
Israelites, to join in the battle against the Benjaminites at Mizpah. A
person can thus make himself herem, offering himself in sacrifice to God,
by swearing to submit to sacred immolation if he violates his oath.

Many scholars believe that this story is loosely based upon Numbers
31, the story of the massacre of the Midianites by the Israelites, and
therefore dates shortly after the redaction of the priestly code during the

80judges 19:30 implies that the emissaries of the Levite summoned the Israelites
to the meeting at Mizpah. Our verse indicates that this summons was
accompanied by an adjuration.
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Persian period.8! This would coincide precisely with our conjecture
regarding the date of Leviticus 27:28a, which is a supplement to the
redacted priestly code.82 However, another school of thought sees the
story as a polemic against Saul, the Benjaminites, and their allies in
Jabesh Gilead (see I Samuel 11:5-10; 31:11-13), in which case the story
would date from the beginning of the Davidic dynasty.83 This argument
is quite convincing. Nonetheless, it is possible that those elements
reminiscent of the total war in Numbers 31, as well as other minor
details, are later additions from the Persian period. Verse 5 would seem
to be one of the later additions. The verse is clearly a doublet of verse 8.
Without this verse, the war against Jabesh Gilead is simply a secondary
flare-up between the Israelites who fought in the main war and a tribe
that did not join in the main war, a recurrent motif in the book of
Judges,? and the herem of verse 11 is simply the usual war herem.
However, the use of the herem against fellow Israelites (a plot device
needed to free up the orphan maidens for marriage to the Benjaminites®°)
was very disturbing to a post-exilic editor, who added verse 5 in order to
establish that the people of Jabesh Gilead brought this fate upon their
own heads by swearing, in a communal oath, that they will participate in
a herem against shirkers, and submit to a herem if they do not attend the
rally at Mizpah.8¢

This is not the only occurrence of this type of herem in Second
Temple literature. I Enoch 6:1-6, written in Aramaic probably not long
after Leviticus 27:28a and Judges 21:5,% reads as follows:

(1) In those days, when the children of man had multiplied, it

happened that there were born unto them handsome and beautiful
daughters. (2) And the Watchers, the children of heaven, saw them

815ee literature cited by Amit 1992:288, note 1.

82In accordance with the view held by most scholars, that the priestly code was
redacted during the Persian period.

83This position seems to now be the majority view. See Amit 1992:292-293. Amit
herself adopts a compromise position: she accepts the later dating, but regards
the story as part of a polemic between Judahites and Benjaminites during the
Persian period (Amit 1992:321-324).

84See Judges 5:16-17,23; 8:1-3; 12:1-6.

85See Stern 1991:162-163.

86Gee above, note 80. Niditch (1993:69-72) detects in the story a possible critique
of the herem ideology.

87 According to Milik 1976:128, I Enoch 6-17 actually predates Genesis 6:1-4 and
the priestly redaction of the Pentateuch. The earliest manuscript evidence,
however, dates from the third or second century B.C.E. (Milik 1976:5; Stone
1991:256). At any rate, the Book of Watchers (I Enoch 1-36) predates Jubilees and
Ben Sira, and according to Stone (1991:190) it is “a precursor of the Qumran type
of Judaism.” Stone does not rule out the possibility that the book dates from the
Persian period.
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.and desired them; and they said to one another, “Let us go and
choose wives for ourselves from among the daughters of man and
beget us children.” (3) And Shemihaza, who was their leader, said
unto them, “I fear that perhaps you will not consent that this deed
should be done, and I alone will become responsible for this great
sin.” (4) But they all responded to him, “Let us all swear an oath
and make one another kerem not to abandon this suggestion but to
do the deed.” (5) Then they all swore together and made one
another herem. (6) And they were altogether two hundred who
descended in the days of Jared onto the summit of Hermon. And
they called the mountain Hermon, for they swore and made one
another herem.

Joseph'’s brothers are said to have made a similar pact according to
the Testament of Zebulun 1:6: “I was afraid of my brothers because they
had all agreed that, if any one disclosed the secret [of the sale of Joseph],
he should be killed by the sword.”8 While the word anathema, the Greek
equivalent of herem, is not used here, the agreement between Joseph’s
brothers is strikingly similar to the herem of the fallen angels in I Enoch.
Moreover, the brothers’ pact is actually termed a herem in an eighth-
century midrash.8? Since the word herem is not used in quite this sense in
post-talmudic literature, it stands to reason that the use of the word
reflects an older tradition.

In the Damascus Document (CDC IX1), Leviticus 27:29 is interpreted
as follows: “And that which [Scripture] states: “Any herem® that a man
makes herem from among mankind shall be put to death by means of the
laws of the gentiles.” Given the fact that the herem could not be carried
out by the sect itself under the political conditions in which they found
themselves, the Qumran community suggests that the onmn be handed
over to the authorities on a trumped up charge,®! so that the authorities
will put him to death in accordance with their laws. The reference can
hardly be to a slave sacrificed by a member of the Qumran community.
Since the enactments of the community often took the form of communal
oaths,®? and since the passage in I Enoch cited above was found at

88Cf. Testament of Naphtali 7:4.

89Pirke deRabbi Eliezer Chapter 38; Tanhuma Vayeshev. See below, section 9.
%0Emending o7 to oo with E. Qimron in Broshi 1992:27, note 1. The Genizah
manuscript does not contain the words “And that which [Scripture] states” at the
beginning of this sentence, but the Qumran manuscripts do, and therefore what
follows must be a citation from a biblical verse. The only plausible candidate is
Leviticus 27:28a, which begins with the words on 5.

91The reference is probably to the Hasmonean authorities, whose laws are termed
“gentile” by the members of the sect because of Hellenistic influences. See below,
note 127.

92Members of the sect took oaths to uphold communal regulations upon their
initiation (Manual of Discipline V, 8-10; CDC XV, 5) and were adjured to come
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Qumran, it is likely that the reference is to a communal enactment agreed
to under herem.?® The community member who violates the herem is to be
handed over to the authorities on a trumped up charge, and “offered up
to God” by means of his civil execution.

Another pact-type herem is mentioned in Acts 23:12-14:

(12) When it was day, the Jews made a plot and made themselves
anathema neither to eat nor drink till they had killed Paul. (13)
There were more than forty who made this conspiracy. (14) And
they went to the chief priests and elders, and said, “We have
anathematized ourselves with an anathema to taste no food till we
have killed Paul.”

The word anathema is often translated “curse.”* But the word means
“votive offering” in classical Greek.”® In the Septuagint, it is used as the
standard translation of the Hebrew word herem, and according to the
explanation that we offered above, the reference is to a communal votive
offering of people, animals, precious items, cities, and land, usually in
the context of warfare. The Septuagint’s use of the word anathema thus
merely reflects the correct understanding of the biblical herem as a

forth with information about criminal activity (CDC IX, 10-12), a striking parallel
to one of the uses of the excommunication herem in Geonic times (see Schiffman
1983:111-132). Cf. also the Ein Gedi oath and other parallels cited by Weinfeld
1986:58-64, in which members of a group adjured one another to secrecy.

93See below, section 8. Similar interpretations have been suggested by A. Dupont-
Sommer and others (see references in Winter 1967:132-133, note 6). For other
interpretations see Rabin 1958:44, Yadin 1983 (volume 1):382, Winter 1967:131-
136, Rabinowitz 1967:433-435, Falk 1967:569, Derret 1983:409-415; and Schiffman
1983:10 and 20, note 16. Most of these scholars contend that the passage
condemns the o*7nn to death by means of the Gentile courts, because he
condemned another to death. But this is impossible, in view of the biblical verse
upon which this law is explicitly based. The sect could hardly condemn someone
to death for invoking the biblical herem, and then maintain that this is an
interpretation of the biblical herem itself! Schiffman 1983:20, note 16, argues that
the Qumran law may be based upon Genesis 9:6 (which sentences the murderer
to death), but apart from the use of the word o7, I cannot see any relationship
between the two. At any rate, the words “And that which [Scripture] states”
require a direct citation, and only Leviticus 27:28a can be intended. Leviticus
27:28-29 condemn the o to death, and not the onn.

94See Behm 1964:364-365; Kuhn 1990:80-81.

95The usual spelling in classical Greek is anathema with eta following the theta,
while the Hellenistic spelling is usually anathema, with epsilon (see Moulton and
Milligan 1930:33). But this does not reflect a difference in meaning: anathema with
epsilon is used for “offering” in the LXX, Plutarch, and Philo, while anathema with
eta is used in the Hellenistic sense (for which see immediately below) in a curse
tablet from Amathous. For detailed references, see Pardee 1995:158-163.
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dedicatory vow.% The New Testament and early Christian usage of the
word anathema is also precisely analogous to the various forms of herem
that developed in post-Biblical Hebrew and Aramaic.”’ In this case, the
analogy is to the Second Temple herem described above. The conspirators
invoked a herem, vowing one another as herem if they shirk their
communal responsibility by partaking of food before Paul is killed.?8

In all of the above passages, we have merely surmised that the herem
involved death as a sort of ritual immolation or sacrifice, on the basis of
the meaning of herem in the Bible. However, this is nearly explicit in
another New Testament passage, Mark 14:71 // Matthew 26:74, which
tells of Peter’s denial of Jesus. The text in Mark reads as follows:

But he began to make himself anathema and swear, “I do not know
this man of whom you speak.”

The usual explanation is that Peter strengthened his oath by invoking a
curse upon himself in the event that his words prove false.”” But as we
have seen above in Chapter One,'® the words “swear” and “oath”
themselves refer to a curse invoked upon the swearer in the event that he
is lying; anathema, on the other hand, means “offering,” not “curse.”10
The anathema must refer to something more specific: Peter makes a votive

%6Those who translate “curse” do not consider the semantic development of the
word in Hellenistic Greek anomalous. They consider the biblical war herem to be
a type of curse, condemning the victim to death. See Behm 1964:354; Kuhn
1990:80-81; Pardee 1995:162-163. But as we have seen above (sections 2, 3 and 4),
the biblical herem is a consecration, not a curse.

97In later Christian literature, anathema comes to mean excommunication from the
Church (see note 135 below), in a development analogous to the development of
the Jewish concept of herem in the amoraic period (see section 6 below). For other
New Testament passages, see immediately below, and below, section 9. In two
non-Jewish curse texts, the word anathema is attested as a curse (see Pardee
1995:159-161 and note 9 there). These texts are probably influenced by Jewish
magical texts (Kuhn 1990:81; Pardee 1995:161). This does not prove that the word
anathema means curse; to declare someone herem or anathema is, of course, a curse,
since he is doomed to death, but that does not mean that the word itself is a word
for “curse.” Moreover, votive terminology is often used as curse terminology in
Aramaic Jewish magic spells and formulae, because the demons are adjured and
bidden to make themselves herem and bidden to make a neder to carry out their
magic (see below, Chapter 7). The word herem itself is attested in a Jewish
Aramaic magic bowl from Babylonia (Naveh-Shaked 1993:128-129).

98Cf. Saul’s adjuration of the Israelites not to eat until they have defeated their
enemies in I Samuel 14:24. This adjuration is termed a herem (and recast as a
Geonic herem of excommunication) in Pirke deRabbi Eliezer Chapter
38/ /Tanhuma Vayeshev. See below, section 9.

99See commentaries, ad loc.

1005ee above, Chapter 1, section 1, and below Chapter 5, section 1.

101Gee above, note 97.



94 Kol Nidre

offering of his own life to God in the event that he is lying. And indeed,
this is precisely what he promised Jesus he would do in Mark 14:30-31
(// Matthew 26:34-35):

(30) And Jesus said to him, “Truly, I say to you, this very night,
before the cock crows, you will deny me three times.” (31) But he
said vehemently, “If I must die with you, I will not deny you....”

When he denies Jesus, his life is thus forfeit “with Jesus;” like Jesus, Peter
takes it upon himself to die as a human sacrifice.102

Most of the Second Temple sources that refer to the herem of persons
thus indicate that it is a conditional vow made by a group of conspirators
to ritually immolate anyone in the group who does not follow through
with the group’s plan. It was also possible to declare oneself herem in the
event that one is lying. Since these sources, like Leviticus 27:28a, date
from Second Temple times, it may be that the herem of persons
envisioned by the author of Leviticus 27:28a is akin to this type of herem;
the swearer agrees to forfeit his own life or that of his dependents
("> ~on Son) if he fails to carry out the terms of a pact. At any rate, it is
clear from the sources cited above that the herem of persons as practiced
or envisioned during the Second Temple period differed significantly
from the war and idolatry haramim of persons: the sacrificial victim was
neither an enemy nor an idolater, but an Israelite who agreed to forfeit
his own life, either in the context of a pact or oath, or at the request of the
head of his household, who vowed him as herem.

[71 Herem as a Ban on Social Intercourse

Chronologically speaking, the next clearly attested usage of the word
herem is in the Mishnah, where the word is used as a prohibitive vow
formula. As we have seen above,193 however, these references are
difficult to interpret and classify. Some of them seem to presuppose
another meaning of the word herem, “excommunication,” a meaning
clearly attested only in amoraic sources.1®* We shall therefore deviate for
the moment from chronology and study the use of the term herem in the
sense of “excommunication” and the related, post-talmudic, sense of
“communal enactment,” and then return to the tannaitic allusions to
herem as a prohibitive vow formula.

We have seen above that.herem is used in the sense of
excommunication only in the Late Aramaic dialects of Syriac, Palestinian

102Jesus’ death is in fact reminiscent of the Qumran herem, in which the “offering”
is handed over to the gentile authorities for execution.

103See above, section 1.

104primarily PT Moed Qatan 3:1, 81 c-d; BT Moed Qatan 16a-17b. See
immediately below.
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Christian and Jewish Aramaic, Mandaic, and Babylonian Jewish
Aramaic. It is also attested in Babylonian amoraic Hebrew and later
Hebrew, but the Hebrew use is clearly based upon the Aramaic.1% This
can hardly be seen as a development of the biblical Hebrew herem.106
Even in Deuteronomy, where the votive element is not so apparent, the
herem is not a curse, but a type of offering to God.197 The
excommunication herem has been considered!%® an outgrowth of Ezra’s
decree “that anyone who did not come within three days would, by
decision of the officers and elders, have his property made herem (o)
and himself excluded (»712°) from the congregation of the returning
exiles” (Ezra 10:8). However, in Ezra the excommunication is specifically
not referred to with the term herem: the property is made herem and
presumably given to the priests or the Temple;!? the people themselves
are “excluded (772°) from the congregation of the exiles,” but not by
means of a herem. 110

Given that the meaning excommunication is attested only in Late
Aramaic, it would be most logical to seek an Akkadian etymology for the
usage, since Akkadian influences on Aramaic are well-attested.!1!
Haramu is attested in Akkadian lexical texts as a synonym for parasu, “to
cut, divide, separate.”11? This meaning is clearly relevant to the notion of
excommunication. It is probably not related at all to the root om;113 it
most likely derives from o4'm, “to cut,” the root that Driver sought to
connect with the war herem,'* and which is reflected in the biblical
Hebrew word o, “slit, mutilated.”115

1051 Mishnaic Hebrew, the word for excommunication is . See below in this
section.

106See Aruch, s.v. on, which connects the biblical and amoraic uses. Kohut (Aruch
Hashalem, ad loc.) apparently derived both from o3'n, but Krauss in the Tosefet
Ha"aruch corrects 02’ to oan. See also biblical lexica, which invariably cite the
Aramaic usage as cognate with the biblical on; Behm 1964:354; Pardee 1995:169.
107See above, sections 3 and 4, and note 96.

1085ee Malamat 1961:149; Cohn 1971:344.

109Yphoram should not be translated “confiscated;” this sense is modern Hebrew
only. See Lieberman and Kutscher 1963:38.

110[n the New Testament excommunication from the synagogue or church is
never referred to as anathema. See below, note 135.

H1See Kaufman 1974

112CAD, H, 89-90.

113pgce Stern 1991:8-9, citing Brekelmans; Levine 1974:129. While Akkadian h is
occasionally a reflex of proto-Semitic i1, n usually becomes e in Akkadian. In this
case, since parasu means almost exactly the same thing as Semitic o7'n, a
connection with 091 would seem to be out of the question.

114Gee above, section 2.

115The use of haramu and the root 87'n in Akkadian is anomalous, quite like the
Aramaic use of b7 in the sense of excommunication. In addition to the verb
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Herem is clearly attested with the meaning “excommunication” only
in amoraic texts.!1® The mishnaic Hebrew word for excommunication is
"7 (from the verb 17).117 In the Palestinian Talmud the Aramaic verb
o is usually considered the Aramaic counterpart of the Hebrew i1m.118
In the Babylonian Talmud the words herem and o1 are used in both
Hebrew and Aramaic with the sense “excommunication,” and an
artificial distinction is made between "1 and herem, the former being a
less severe, preliminary stage in a process which leads up to the latter.11?
In Babylonia, excommunication was used as a punitive device and a
means of enforcement in the Jewish court system, and it therefore
became a formal, multi-tiered process.1?0 In Palestine, on the other hand,
excommunication was an informal, extra-legal device used by the
Patriarchate and later by Rabbis outside the court system.!?!

Analysis of the Palestinian usage of the Aramaic root o indicates,
however, that a distinction should be made between herem and 1 in PT

haramu 11 (=parasu) discussed above, haramu I is the Old Babylonian and Old
Assyrian spelling of neo-Babylonian aramu/eremu, “to cover, to place a tabletin a
clay envelope,” for which von Soden lists no cognates in other Semitic languages
(but cf. o7, “to pile up,” in Hebrew, Aramaic and Arabic; Akkadian arammu,
“dam, ramp”). Harimtu means prostitute, and scholars have suggested that this is
evidence that haramu Il (=parasu) is cognate with Semitic o7n, because the word
harimtu comes to mean prostitute in the sense of either “social outcast” (cf. the
Aramaic herem), “cloistered one” (cf. Arabic harim, “women’s quarters”) or sacred
prostitute (related to on in the sense of holy, as gedeshah is related to Hebrew
v1p). However, this cannot be the case, because the masculine form harmu,
“lover,” is used to describe the gods Tammuz and Apsu, the lovers of Ishtar and
Tiamat respectively. No sense of prostitution, cultic or otherwise, cloistering,
taboo, or social denigration can possibly be imputed to these relationships.
Perhaps harmu and harimtu are related to Arabic o°'v, “to obligate, love,” or
Arabic haramah/hirmah, “sexual desire” (which, in turn, may derive from ow via
S?friac, see note 1 above).

116But see below, section 9.

117Finkelstein 1962:78 believes that »m during the late Second Temple and
tannaitic periods did not denote ostracism from the Jewish community as a
whole, but only from the 121 (the community of Pharasaic o7an, who were
stringent with regard to ritual purity). Leibson 1975:298-299, 319 and 1979-80:188,
note 64, argues cogently that tannaitic **m involved primarily expulsion from the
house of study. Cohn 1971:350, on the other hand, argues against Finkelstein on
the basis of sources that describe tannaitic "' of lay people. But these sources are
all late amoraic accounts, which no doubt recast the tannaitic " in accordance
with their own practice. See also below, note 123.

1185ee Leibson 1979-80:185, note 50.

1195ee BT Moed Qatan 16a and other references cited by Cohn 1971:350-351.
1205ee Leibson 1975:340-342.

121Gee Leibson 1975:298-321. According to Leibson 1975:314-316, lay people could
also impose a herem in Palestine during the amoraic period. But see immediately
below.
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as well. In tannaitic literature, "' refers to the ostracism of a scholar or
communal leader by the Patriarchate or the Rabbis.’?2 He was banished
from the house of study, and it was forbidden to study with him.123 The
Aramaic root 071, on the other hand, is used only in the following three
examples in PT Moed Qatan 3:1, 81d:

Rabbi Joshua ben Levi summoned a certain man three times, but he
did not come. He [Rabbi Joshua ben Levi] said: “If not for the fact
that I have never made anyone herem (n°n9n) in my life, I would
have made herem (o) that man...”

One of Bar Pata’s maidservants passed by a synagogue and saw a
teacher beating one of his pupils more than was necessary. She said,
“Let that man be ooma...”

Rabbi Simeon ben Laqish was guarding fig trees in Barbarit.
Thieves came at night to steal some figs. Eventually he noticed
them and said, “Let these people be ynmn.” They said, “Let this
man be ovn....”

All three of these cases are considered ", or “excommunication,” in the
ensuing talmudic discussions in Hebrew; in some cases the ensuing

1225ee Leibson 1975:298-314.

1235ee Leibson 1979-80:186-190. However, tannaitic sources record threats of "™
made against the non-rabbinic figures Onias the Circle Drawer (Mishnah Taanit
3:8) and Thaddeus of Rome (PT Moed Qatan 3:1, 81d). If tannaitic (and pre-
tannaitic) "*11 consisted of banishment from scholarly circles, as argued by
Leibson and Finkelstein (see note 117 above), how could "1 have been threatened
against non-rabbinic figures? Bokser 1987:125 has demonstrated on the basis of
parallels that the threat of "™ is a secondary addition in the Thaddeus story on
the basis of the Onias story. As far as Onias himself is concerned, the story takes
place during Temple times, and according to Mishnah Middot 2:2 the iT7un had to
enter the Temple court through a side entrance, while Mishnah Eduyot 2:2
indicates that he was barred from the Temple court entirely. These rulings may
very well be retrojections of the tannaitic practice barring the imm from the house
of study; the tannaim simply assumed that contemporary practice regarding the
house of study was based on Temple practice. The sanction of "1 threatened
against Onias would thus be exclusion from the Temple court. For another view,
see Green 1979:638, who argues on the basis of the " that the Mishnah has recast
Onias as a rabbinic figure (as did the Babylonian Talmud, Taanit 23a, which
refers to Onias entering the house of study and answering questions clearly).
However, there is no real evidence of this in the Mishnah, and Sarfatti 1957:143
has demonstrated that the reference in BT Taanit 23a is a reworking of a
Palestinian tradition that originally referred to the Temple. Nonetheless, it is clear
that the Rabbis based their description in Mishnah Taanit 3:8 of the relationship
between the rival communal leaders, the charismatic Onias and the scholarly
Shimon ben Shetah, on the relationships between their contemporaries in the
house of study and the Sanhedrin.
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discussion is presented as part of the original story.1?* However, only the
first could possibly be interpreted as excommunication in the classical
sense the word. According to the ensuing talmudic discussion, examples
two and three indicate that even maidservants and thieves have the
authority to declare someone “excommunicated,” if they deserve
excommunication. But it is hardly likely that either the maidservant or
the thieves expected all of Israel to ostracize the “excommunicants.” It
would seem that the references here were originally to a type of personal
excommunication, a vow binding upon the excommunicant forbidding
him from making contact with the votary. The maidservant may have
called upon her master and other parents to “boycott” the teacher, while
Resh Lagish and the thieves may have excommunicated one another
from the fellowship of thieves, since Resh Lagqish is reported to have
been a thief himself, who maintained his relationship with gangs of
thieves even after becoming a scholar.1?> Although in the examples cited
the root o is used in this sense in Aramaic only, it would seem that this
personal ban is the type of herem described in the Hebrew text of
Mishnah Nedarim 5:4:

[If one says] “I am herem to you,” the one mentioned in the vow is
forbidden [to derive benefit from the votary’s property].

[If he says] “You are herem to me,” the votary is forbidden [to derive
benefit from the property of the one mentioned in the vow].

[If he says] “I to you and you to me,” both are forbidden [to derive
benefit from one another]. Both are permitted to derive benefit from
property declared public by those who came up from Babylonia
[during the Restoration following the Babylonian exile], but are
forbidden to derive benefit from municipal property [which is
considered owned in partnership by the residents of the town,
including the pama].

Such a vow thus has drastic consequences, even if it does not involve
total ostracism. The omn is forbidden to derive benefit from municipal
services. It would seem that the vow formulae Jnan w72, “I am
separated from you,” and 7% " mm, “I am excommunicated from you”
(Mishnah Nedarim 1:1), were also used in this type of vow.

The Aramaic herem was thus codified and “hebraized” by the Rabbis
in Mishnah Nedarim 5:4. But the concept of personal herem is attested as
early as the first century C.E. In Romans 9:3 Paul declares that he is so
committed to his brethren that for their sake he would even be willing to
“wish himself an anathema from Christ.” The usual, erroneous

124The stories as cited are in Aramaic in the original. What follows immediately
after each story is mostly in Hebrew, which would indicate that it is part of an
editorial layer, and not an original part of the story.

125Gee BT Bava Metsia 84a; PT Terumot 8:10, 46b.
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interpretation of anathema as “curse” makes no sense here, and thus
translators are forced to render “accursed and cut off from Christ” or the
like. However, if we render herem in the sense found in Mishnah
Nedarim 5:4, the meaning is clear: Paul is willing to declare himself
herem to Christ, and therefore prohibited from having contact with him
or deriving benefit from him.

How did the root herem come to refer specifically to this type of
personal ban? We have already seen that haramu in Akkadian means to
“cut off,” and this meaning, which ultimately derives from the proto-
Semitic root 07'n (which is not connected with on), found its way into
Hebrew and Aramaic dialects in the sense of “excommunicate.”
However, it is hard to believe that the institution of personal herem
derives directly from the Akkadian, since this institution is nowhere
mentioned in Akkadian texts. It would seem that the herem of personal
ban derives from the Second Temple herem of persons. We have seen that
it became increasingly difficult to actually carry out the herem sanction
against those who violate a herem agreement; the Qumran community
resorted to libeling the “sacrifice” before the civil authorities, which was
obviously not always practical. But even when the herem was not carried
out, there was still a practical ramification of the herem that remained in
effect: the sanctity of the o7mn was contagious, and thus all contact with
him must be avoided. It is easy to understand how the term herem then
came to be used to refer to an obligation to avoid another person. The
herem of excommunication thus derives from a combination of two
factors: the Akkadian and Aramaic use of the root o7'n in the sense of
“cut off,” and the evolution of the Second Temple pact herem into a type
of personal ban.

[8] Excommunication at Qumran

The Qumran texts shed further light on the development of the
excommunication herem. We have already seen that CDC IX, 1 mandates
the execution of the herem by means of the civil authorities, and we have
proposed that the reference is to a person who has violated the
communal agreements made binding by a Second-Temple-type pact
herem. CDC XX, 1-3 seems to refer to the same issue:

And this is the regulation regarding any of those who join the men

of holy perfection and then loathe to carry out the commands of the
upright; he is the man who is “melted in the midst of the furnace.”

The reference is to Ezekiel 22:19-22:

(19) Assuredly, thus said the Lord God: Because you have all
become dross, I will gather you into Jerusalem. (20) As silver,
copper, iron, lead and tin are gathered into a furnace to blow the
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fire upon them, so as to melt them, so will I gather you in my fierce
anger and cast you and melt you. (21) I will gather you and I will
blow upon you the fire of my fury, and you shall be melted in it.
(22) As silver is melted in a furnace, so you shall be melted in it.
And you shall know that I the Lord have poured out my fury upon
you. :

Clearly Ezekiel is referring to a type of death sentence by fire. The usual
explanation is that the reference is to the gathering of the people of Judah
into Jerusalem immediately prior to the destruction of the city by fire in
586 B.C.E.;!?6 the verses are thus reminiscent of some of the pre-
deuteronomic and Deuteronomic examples of herem (Joshua 6:24,
Deuteronomy 13:17).

According to the pesher on this verse in CDC XX, 1-3, the silver to be
melted in the furnace is the renegade sect member. This melting is very
likely identical to the denunciation of the o7mn to the gentiles in CDC IX,
1. The link between trial in a gentile court and melting in a furnace is
found in 4QpPsa 2:18-20:

The interpretation [of Psalm 37:15] concerns the wicked of Ephraim
and Manasseh who will attempt to lay hands upon the priest and
the members of his council in the period of testing [=purifying in a
crucible] which will come upon them. However, God will save
them from their hands, and afterwards they will be delivered into
the hands of the terrible gentiles for judgment.

The word “testing,” /8n, actually refers to the testing of impure metals
in a furnace or crucible, precisely as in Ezekiel 22:19-22. In the “period of
testing,” 578 Ny, God will deliver the wicked into the hands of the
terrible gentiles for judgment. Although the wicked in this case are not
necessarily the renegade sectarians of CDC IX, 1 and CDC XX, 1-3, the
motif of testing impure silver in the crucible of gentile justice in 4QpPsa
indicates that the two CDC passages, one of which refers to testing
impure silver and the other of which refers to trial by gentiles, are
referring to the same thing.1%

126Gee commentators, ad loc.

127In 4QpPsa the reference is either eschatological, in which case the judgment of
the gentiles is the campaign of a foreign power (the ascending Roman power?)
against those who will, at the end of days, persecute a future righteous Priest and
the Qumran sectarians (so Allegro 1956:95), or else historical, in which case the
reference is to the campaign of the Seleucids against those who persecuted the
righteous teacher, the founder of the Qumran sect (so Stegemann 1963:261, note
145). In either case, the “judgment” is not an actual trial, but divine punishment
by means of a foreign power. CDC IX, 1, on the other hand, requires an actual
gentile judiciary to sentence the renegade sect member to death. What foreign
judiciary could the author of CDC possibly have in mind? The reference cannot
be to the Roman authorities. A post-Hasmonean dating for CDC as a whole, and
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Immediately after referring to the renegade as “the man who is
melted in the midst of the furnace,” however, CDC XX proceeds to
mitigate his sentence considerably: “When his deeds become apparent,
he shall be sent away from the congregation...” (CDC XX, 3-4). Moreover,
according to CDC XX, 4-8, if the excommunicant is penitent, he is to be
accepted back into the community.1?8 This passage has troubled many
scholars, some of whom have proposed complex literary histories to
explain the composition of CDC XX, 1-8, according to which the death
sentence, permanent excommunication, and temporary
excommunication are mandated by different layers of the text, which
were -added on top of one another as conditions in the Qumran
community changed.'? L. Schiffman, on the other hand, has proposed
that the entire passage mandates only temporary excommunication, and
the renegade is not a renegade at all, but a sect member who has
committed the relatively minor infraction of violating a sectarian
ordinance derived from Scriptural exegesis, for which the Manual of
Discipline also mandates only temporary excommunication (VIII,16-
19).130

Neither explanation is quite satisfactory. The question of source
criticism of CDC is beyond the scope of this work; however, the complex
analyses of this passage do not seem warranted by the evidence.
Schiffman’s proposal is also problematic, since the harsh language
suggests a more general and more serious offense; Schiffman is thus
forced to characterize the reference to Ezekiel 22:22 as “parenthetical.”

this passage in particular, is impossible, since 4QDa, one of the Qumran
manuscripts of CDC (which contains IX, 1), dates from Hasmonean times. CDC
as a work is usually dated to Hasmonean times, when the Palestinian judiciary
and civil authority were Jewish. But there are those who assign a pre-Hasmonean
date to some or all of CDC (see survey of scholarship in Davies 1983:14-47), and
even if CDC as a whole dates from the Hasmonean period, it is possible that CDC
IX, 1 is a citation of an older interpretation of Leviticus 27:28a (note that other
laws in CDC IX would seem to predate the sectarian boycott of the Temple,
usually dated to the beginning of Hasmonean rule). If so, the reference could be
to the Seleucid royal court or to the judiciary in Jerusalem during the period of
direct Seleucid rule under Bacchides (159-152 B.C.E.). Stegemann, in fact, believes
that the founder of the Qumran community served as high priest during this
period, which would provide an ideal background for the cooperation between
ecclesiastical and civil authorities envisioned in CDC IX, 1. However, it is more
probable that the reference is to the Hasmonean judiciary in Jerusalem, whose
laws are termed “gentile” because they are subject to Hellenistic influences.
128The Manual of Discipline (VII, 22-25) mandates permanent expulsion under
similar circumstances. See Schiffman 1983:170-171.

129Gee Murphy-O’Connor 1972:553-555; Pouilly 1975:532-538.

1305chiffman 1983:171.
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Two other possible explanations suggest themselves in light of our
interpretation of CDC IX, 1 and CDC XX, 1-8:

(1) In a pre-literary stage, the herem death sentence may have been
carried out against traitors and those who violate communal
agreements by the members of the sect themselves. At a later stage,
the herem was executed at first by giving the oamn over to the
authorities on a trumped-up charge. This law was incorporated into
CDC (IX, 1). When, however, even this proved impractical, it was
replaced by excommunication, since if the omn cannot be executed,
he is still contagious. This stage is reflected in CDC XX, 1-8. The law
opens with a statement that the excommunicant is indeed worthy of
death by means of the crucible of the gentile courts. In practice,
however, he is to be excommunicated until such time as he repents.

(2) Perhaps the reference to the testing of silver in a crucible in CDC XX,
3 is not a metaphor for destruction at all, but a type of ordeal. The
renegade is handed over to the civil authorities on a trumped-up
charge, as per CDC IX, 1. The trial in the court of the gentiles is
meant to serve as a crucible for the renegade “silver;” if he is
unworthy, he will be killed by the authorities, but if he survives the
process he has been purified, and may therefore, upon repentance,
reenter the community. Until then he is contagious and o mn in the
sense of excommunication.

[9] Herem and Anathema

The Mishnah and Tosefta contain numerous references to herem, and
the New Testament contains a number of references to anathema. Some of
these can be explained in light of one of the meanings discussed above:
communal votive dedication, personal irredeemable votive offering,
mutual dedication as human sacrifice in the case of violation of an
agreement (or personal dedication of oneself in the same manner),
personal ban, or excommunication. In Mishnah and Tosefta Arakhin, and
in references in halakhic Midrashim and baraitot to herem in the context of
Leviticus 27 and related biblical verses, the meaning is obviously “votive
offering” of one sort or another. This meaning is found in Tosefta
Nedarim 1:6 as well, and the word anathema is used in this sense in Luke
21:5.

The meaning “human sacrifice” in the context of a mutual dedicatory
vow made by the members of a group is found, as we have seen, in I
Enoch 6, in the Damascus Document, in Acts 23, and in traditions
regarding the conspiracy of Joseph’s brothers. We have found the
anathema as a personal invocation of immolation upon oneself if one’s
oath is violated in Mark 14:71.
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It is possible that this meaning is attested in Mishnah Nedarim 1:1 as
well. A person who makes a vow using the word herem (gma 2T) is
compared there to a person who makes a vow using the word “nazirite”
(7"r2 m); it is clear from Mishnah Nedarim 2:3 that a vow ="M is not a
vow of naziriteship per se, but to a vow declaring the votary a nazirite if
he breaks his word. The analogous vow om would be a vow declaring the
votary herem if he breaks his word, precisely the type of Second Temple
herem we have encountered above.

This meaning may lie behind the use of the phrase oina 97 in
Mishnah Nedarim 2:5 as well:

If one vows using the word herem [o9m2 271] and then says, “I only
meant to vow by a fishnet [herem of the sea];” if one vows by gorban
and says, “I only meant gifts [m139p] to kings;” if one says “I myself
[n¥v]am gorban” and then says, “I was referring to a bone [nyy] that
I keep in order to vow with it....”

S. Lieberman explains that in the first two examples the reference is
actually to oaths using the words herem and gqorban, and not to vows.13!
However, the fact that the first example, of herem, is cited along with the
third example, “I myself am gorban,” may indicate that the word herem in
this mishnah refers to a personal vow of self-immolation used to
strengthen an oath, similar to the anathema of Peter in Mark 14:71, or a
vow of immolation in the context of a pact. Rabbi Meir, who insists that
these vows be carried out, must however have understood that the
sanction in such a case is excommunication, and not actual immolation.

However, a third attestation of the phrase o2 2 suggests that the
phrase refers not to the Second Temple type of herem, under which
persons are declared anathema, but to a vow likening a permitted object to
an object that is herem for the priests or for the Temple, a mere variant on
the rabbinic-type prohibitive gonam vow, discussed above in Chapter
One.132 Tosefta Nedarim 5:3 reads as follows:

One who intended to vow using the word n%w (“burnt offering”),
but instead used the word 2" (“nazirite”), or [intended to vow]
using the word gorban (“offering”), but instead used the word
shevu’ah (“oath”), is not bound. But if he intended to use the word
19w (“burnt offering”) and instead used the word gorban

" (“offering”), or if he intended to use the word herem but instead
used the word wpn (“consecrated property”), he is bound.

This text clearly indicates that a vow using the word herem is analogous
to a vow using the word wpr; in other words, it is vow likening hitherto
permitted property to sacred property. Accordingly, we must surmise

1311 jeberman 1942:128.
132Chapter 1, section 1.
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that when the Rabbis reinterpreted the Second Temple prohibitive vow
as a vow likening hitherto permitted property to Temple property, they
sanctioned the use of the word herem in this sense as well.1® This is also
apparently the meaning of the vow o1n> discussed in Mishnah Nedarim
2:4, which is mentioned alongside the similar vow formulae “wn> and
N>, and therefore it may also be the concept that lies behind the
phrase o2 77 in Mishnah Nedarim 1:1 and Mishnah Nedarim 2:5. In
this case, all of these texts should be interpreted as rabbinic type personal
vows, in which the word herem takes the place of the word qorban or
gonam.134

As we have seen, herem serves as a type of personal ban in Mishnah
Nedarim 5:4, as well as in the examples of haramim in popular Aramaic
usage in PT Moed Qatan. This is also the meaning, as we have seen, of
the anathema in Romans 9:3. This meaning of anathema is found in two
other New Testament passages: I Corinthians 16:22 and Galatians 1:8.
These verses were once thought to refer to a formal type of
excommunication from the Church; however, the consensus is now that
this meaning of anathema is first attested in later Christian literature.13

1335ee above, Chapter 1, sections 1 and 7. Note however, that the herem is never
attested as a prohibitive vow (or more precisely, as a dedicatory vow designed
never to take effect, whose only practical ramification is a personal prohibition) in
Second Temple literature. The only possible reference is the pun on the word
herem in CDC XVI, 15 (see above, Chapter 1, section 5), which is not an example
of usage, but a clever prooftext, in which herem is taken as a near-synonym for
neder.

134Cf. also Midrash Tehillim 10, in which Korah speaks of a widow harassed by
Aaron, who finally declares all of her property herem, whereupon Aaron takes it
for himself. The word herem may have a double meaning here: the widow intends
a prohibitive vow, but Aaron pretends that she means the priestly herem. Cf. also
Genesis Rabbah 41, which describes a conversation between Rabbi Eliezer and
his father Hyrcanus:

His father said to him, “I came up [to Jerusalem], my son, in order to
disinherit you (oom b, lit. “to bar you from my property by means
of "m”), but now all of my property is given to you as a gift. He replied,
“They are herem to me. I shall have an equal share with my brothers.”

Note, however, that Hyrcanus also used the term mb, usually reserved for
the excommunication of persons, in the sense of “disinherit;” Eliezer thus retorts
‘b;; making the possessions herem from himself.
135Gee commentaries ad loc. and Behm 1964:354, cited by most of the more recent
commentaries. The word anathema is first used to refer to excommunication from
the church at the Council of Elvira in 306 C.E. (see Cross-Livingston 1974:50). In
the New Testament, removal from the synagogue or church are mentioned
frequently, but they are never termed anathema. Schuerer concludes from this that
in the New Testament, as in BT, herem/anathema is more severe than "7, which is
only temporary removal (Schuerer-Vermes-Millar 1973-1987 [volume 2]:431-432).
But in fact, the opposite is the case. "1 or removal implies expulsion from the
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This development of the Church anathema is analogous to the
development of the Jewish herem; what was initially a personal ban was
later understood as a synonym for public excommunication () in PT,
and as a severe form of excommunication in BT.13¢ In I Corinthians 16:22
Paul simply declares “him who does not love the Lord” anathema from
himself. In Galatians 1:8, Paul, as a rhetorical device, declares the preacher
of a different gospel, even if he be an angel or Paul himself, worthy of
being made personally anathema by his audience.1%”

I Corinthians 12:2-3 is a well-known crux. Paul explains to the
Corinthians that not everything said by Christian ecstatics is inspired by
the Spirit of God:

(2) You know that when you were heathen you were led astray to
dumb idols, however you may have been moved. (3) Therefore I
want you to understand that no one speaking by the Spirit of God

ever says “Anathema Jesus,” and no one can say “Lord Jesus”
except by the Holy Spirit.

The verse has long puzzled commentators and scholars; what Christian
ecstatic would curse Jesus? It is often suggested that the reference is to
certain Gnostics who cursed Jesus, the man, while worshipping Christ,
the Lord.!38 But as we have seen, anathema does not mean curse, and
therefore this far-fetched interpretation is unnecessary. Anathema is used
here in the sense of personal ban. Some of the ecstatics may have found
the gifts of the spirit overpowering and painful, and therefore may have
sought to drive Jesus away.!® Paul therefore states that anyone who tries
to force Jesus to keep his distance by declaring Jesus herem to his own
person is not actually speaking by the Spirit.!40

Pharasaic man, house of study, synagogue, or church (see above, note 117; John
9:22, 12:42, 16:2; I Corinthians Chapter 5). Herem /anathema, on the other hand,
prohibits only one-on-one contact, though even this has ramifications regarding
the community as a whole (see Mishnah Nedarim 5:4, discussed in section 6
above).

136Gee below.

137In this context, the meaning may be “put to death by means of a herem,” the
death sentence of the false prophet in Deuteronomy 13:6 being interpreted in
li:éht of the fate of the idolatrous city in Deuteronomy 13:16.

135Gee references in Conzelmann 1975:205, note 10(b); Kuhn 1990:81. See also the
other interpretations in Conzelmann 1975:204-205, and Conzelmann’s refutation
of the gnostic theory.

139As Paul himself nearly does in Romans 9:3, though he uses a more elegant
formulation, declaring himself willing to become anathema from Jesus rather than
vice versa. Cf. also Jeremiah 20:9.

140perhaps the question addressed to Paul by the Corinthians referred to a
specific case, in which an ecstatic uttered over and over a chant that sounded like
“anathema(r)anathema(r)anathema,” but which he and/or some of his fellows
interpreted as speaking in the Aramaic tongue: “anatha/maranatha/
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As we have seen, herem comes to mean formal excommunication in
amoraic!4! and later Church!#? usage. In PT herem is analogous to n,143
while in BT it is a more severe form of ".144 The Babylonian herem was
accompanied by a formal ceremony which made use of shofarot.145 In
Geonic times, the word herem comes to refer to Smpn nupn, communal
legislation made binding by the sanction of formal excommunication.146
This usage harks back to Second Temple times, when a group would
enforce a communal decision by means of herem. It would seem that the
use of herem to refer to a communal decision is actually based on this
Second Temple usage; the difference is that under the terms of the
Second Temple herem each individual in the group made the others herem
in the sense of sacrifice, while in Geonic times the communal leadership
simply declared potential offenders herem, in the sense of
excommunication. A midrash cited in the eighth-century works Pirke
deRabbi Eliezer (Chapter 38) and Tanhuma (Vayeshev) actually recasts a
number of examples of herem rooted in biblical and Second Temple
literature — the herem conspiracy of Joseph’s brothers mentioned in the
Testament of Zebulun 1:6, the herem of Jericho (Joshua 6-7), Saul’s
adjuration of the Israelites not to eat (I Samuel 14:24), and Ezra’s herem

maranatha/maranatha,” “Our Lord, come; our Lord, come.” The possibility of
blasphemy led some of the church elders to insist that the practice of speaking in
tongues be discontinued (cf. I Corinthians 14:39), and that only prophecy (i.e.
orderly, rational discourse in Greek, or preaching) be permitted. Paul’s
responsum “concerning the pneumatics” (I Corinthians 12:1) opens by stating
that church members are not infallible, since beforehand they were idolaters
(12:2). He then proceeds with the truism that if in fact the ecstatic was ordering
Jesus away with a herem, then he was not divinely inspired, but if he was calling
Jesus Lord, he was divinely inspired (12:3). Paul then advocates a compromise
position: Not everyone can preach, but the church needs all of its members,
whatever their gifts: prophecy, faith, healing, miracle working, administration or
speaking in tongues (12:4-31). There is nothing wrong with speaking in tongues,
if it is accompanied by love (Chapter 13). But prophecy is clearly superior to
speaking in tongues (14:1-25), and therefore speaking in tongues should be
regulated, interpreted, and given low priority as compared with prophecy,
although not outlawed (14:25-40). Paul then closes the epistle by giving examples
of some of the spiritual gifts discussed in Chapter 12: an example of prophecy
(Chapter 15), examples of administrative issues (16:1-21), and a legitimate
example of speaking in tongues, which makes correct use of both the word
anathema and the phrase marana tha (16:22). A final greeting follows (16:23-24).
141gee above, section 6.

142Gee above in this section.

143Gee PT Moed Qatan 3:1, 81 c-d, and see above, section 6.

144BT Moed Qatan 16a. See Leibson 1979-80:190-192.

145BT Moed Qatan 16a, 17a. See Buechler 1901:54.

146Gee Baer 1950:24-25; Albeck 1960:102.
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(Ezra 10:8) — in light of the Geonic herem.14” Thus, according to this
midrash, a quorum of ten men was required for the herem of Joseph's
brothers; since Reuben was absent, God was counted as the tenth.
Similarly, the oath binding the people of Jabesh Gilead to send men to
Mizpah (Judges 21:5) was not actually taken by each of the Israelites; it
was a communal enactment enforced by a communal herem.

[10] Herem and Community

The one element common to nearly all of the meanings of herem
described above is the element of community. Although the priestly
gloss in Leviticus 27:28a, which refers to a personal dedication as herem,
seems to belie this notion, we have seen that even the herem of persons
mentioned in this verse may encompass a mutual vow of immolation
vowed by a group united for a common purpose.!*® In the common era,
the sanction used to enforce this type of vow becomes a form of
excommunication or ostracism from the group, and ultimately herem
becomes a term for both excommunication and communal enactments.
Even the “personal” ban of the Mishnah is a disruption of communal life,
in that the two people involved are no longer in communion with one
another, and must abstain from using communal property and services.

Let us summarize the development of the term herem over time:

The earliest biblical texts refer to the herem as a most sacred offering,
rendered to God not by individuals, but by the community or the
authorities on behalf of the community. These texts refer to herem most
often in the context of war, but also in the context of the punishment of
the idolater in Exodus 22:19. The wartime herem, like other most holy
offerings, engenders sancta contagion, and thus entire cities must be
wiped out if devoted to God as a herem in the context of war. The idolater
is also put to death as a herem primarily because he contracted contagion
from his idolatrous offering, which according to these early biblical texts
have a measure of sanctity.

In Deuteronomy and the Deuteronomistic literature, the wartime
herem is merged with the idolatry herem and explained as a safeguard
against the spread of idolatrous practice among the Israelites. It is thus
applied wholesale to all the conquered peoples of Canaan. In such a
context, strict application of the contagion was dispensed with because it
was impractical, since it would render all the booty of Canaan off-limits
to the Israelites. However, the contagion was retained in the herem

147See Buechler 1901:69-71.

148Even Peter’s “personal” anathema can be seen as a communal sanction. In
denying Jesus, Peter separates himself from the apostolic community in its hour
of need; he therefore feels it necessary to make himself anathema.
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against an idolatrous Israelite city, which is destroyed entirely as an
offering to the Lord. The communal nature of the herem is thus enhanced
in Deuteronomy: the herem is not only an offering by the people, it is an
offering designed to protect the community from bad influences.

According to most scholars, the priestly code knows nothing of the
wartime herem; in fact, the herem of the priestly code is usually not
considered a communal enterprise at all. According to Leviticus
27:28a, the herem is a type of personal vow, rendered irrevocable by the
votary, and commentators and scholars have tended to view all
references to herem in the priestly literature in this light. In our view, the
earliest strata of the priestly code contain two distinct conceptions of the
wartime herem: the herem of these texts is property devoted by the
community in the context of war or as a punitive measure, as in the
other pentateuchal sources. According to the last three words of
Leviticus 27:21 and according to Numbers 18:14, property devoted to
God in the context of war or the campaign against 1dolatry is glven
to the priests as their personal non-contagious, possession, as in
Numbers 31 (which, however, does not use the term herem).
According to Ezekiel 44:29 and Leviticus 27:28b-29, however, this
property is qodesh qodashim, contagious sancta, as in the other sources.
Leviticus 27:28a is a late harmonizing gloss, which provides a
completely new definition of herem designed to encompass both views:
a herem is a personal offering of property or persons to God, which
can presumably be given either to the priests or immolated. This is in
fact how the Rabbis understood the herem. However, this ad hoc
definition of herem is not consonant with the other biblical evidence:
Leviticus 27:28a is the only biblical verse in which herem is a
personal, rather than communal, offering.

The communal herem can be applied to fellow Israelites, whether
idolaters or others who accept upon themselves the fate of a human
sacrifice. This type of herem is found in Judges 21, as well as in the
pact herem of Second Temple sources, in which a group of conspirators
agreed that anyone who violated the terms of the pact would be
rendered herem. This herem carries the communal element one
step further than Deuteronomy: the herem not only protects the
community against outsiders, but becomes a mean of enforcing
communal discipline. The conspiracy herem, hitherto unidentified as a
particular type of herem, is found in I Enoch 6:1-6, Testament of
Zebulun 1:6, CDC IX,1, and Acts 23:12-14. According to the Qumran
literature, ritual immolation was no longer possible as the means of
carrying out the herem, and therefore the victim was handed over to
the authorities to be put to death on a trumped-up charge.

Other Qumran texts indicate that in practice the “death sentence”
under such a herem was commuted to excommunication. The connection



Herem 109

between the biblical herem offering and the rabbinic use of the term in the
sense of excommunication has hitherto not been satisfactorily explained.
In our view excommunication was originally a safeguard against the
contagion imparted by the herem victim until his death, but it later
became a punishment in its own right. This, combined with the fact that
a homonymous Semitic root 07’ means “cut, cut off,” engendered the
use of herem both in the sense of excommunication and in the sense of
communal decisions, the violations of which are punishable by
excommunication: communal commitments par excellence.
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QONAM,, KINNUI, and QONAS:
Substitute Vow Formulae

[1] The Kinnuyim of Mishnah Nedarim 1:2

The next three votive formulae mentioned in the Ashkenazic version
of the Kol Nidre prayer are gonam, kinnui, and qonas.! A kinnui is a
formula that can be substituted for one of the original votive formulae;
gonam and qonas are two of the substitutes for the vow formula gorban.
The kinnuyim are post-biblical in origin; those sanctioned by the Rabbis
are listed in Mishnah Nedarim 1:2: :

If one says:

onp nnp ,anp — these are considered substitute gorban? formulae.
77,70 pan — these are considered substitute herem? formulae.
B ,mn pn — these are considered substitute nazirt (Nazirite)
formulae.

IThese formulae appear (in the plural form) in different forms in the prayer
books of the various rites. The earliest versions of Kol Nidre known to us,
preserved in the Geonic literature, have 'anp only (see introduction to
Goldschmidt 1970:26-27). The Sephardic prayer book has *onp,mp, *anp, a
reading which is based directly upon Mishnah Nedarim 1:2: onp, nnp, onp — these
are considered substitute gorban formulae.” This reading probably underlies the
Ashkenazic reading, ‘owp, ">, 'anp, but in the Ashkenazic version the second
formula 'mp has been replaced by the similar-sounding word > (“substitue
formulae” in general), and the vocalization of the third word, *onp, has been
corrupted to '©p on the analogy of ™wr>.
2For the gorban vow, see above, Chapter 1.
3See above, Chapter 3.
4In the formula =1 *ra7, “I am hereby a nazirite,” which is a binding votive
formula.

111
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PP p1aw maw, or if one vows by nima [or *mn]° — these are
considered substitute shevu“ah (oath) formulae.

J. N. Epstein® distinguishes between two types of substitute formulae
(kinnuyim) in this mishnah.” The first substitute qorban formula, gonam, is
in his view a Phoenician oath formula® which for some reason was
current in Palestine, while all the other substitutes are deliberate
corruptions of the terms qonam, herem, nazir, and shevu'ah. This
represents a compromise between two amoraic positions as cited in BT
Nedarim 10a:°

5“Vows” in this context means “swears;” see Epstein 1938:10, note 4; Lieberman
1942:117-118, and literature cited in notes 13-19 there. The manuscripts of the
Mishnah read "mn &mn, mMn, or 11 W (probably a corruption of *mn). Many printed
editions of the Mishnah have 8, a secondary reading based upon the erroneous
interpretation of this formula as a substitute for the Aramaic word 8w, “oath”
(see below, note 24). For complete documentation of the variants, see Lieberman
1967:396, note 11; Hershler 1985:70-71.

6Epstein 1938:10-11; Epstein 1957:376-377.

7Another type of substitute formula is found outside this mishnah: ordinary
Hebrew words that serve to describe the type of vow being undertaken. See
Mishnah Nazir 1:1, and Epstein 1938:10.

8See below, section 2.

9The BT version of the dispute between Rabbi Yohanan and Rabbi Simeon ben
Lagish is a generalized, “stylized” account of a dispute that originally referred to
a specific, post-tannaitic, substitute naziriteship formula: p15. Note that in BT
Rabbi Simeon ben Laqish uses the word 15, “expression,” in the singular,
although the plural is required in context. More original versions of -the two
statements have been preserved in PT Nazir 1:1 (51a). The sugya there has been
interpreted in a number of ways, but most of these are problematic (see detailed
analysis in Benovitz 1996, appendix). The PT passage should be translated and
understood as follows:

pn, mn... (Mishnah Nedarim 1:2):
[What of] p'?

Rabbi Yohanan said: “No one may add to the expressions that the
Rabbis selected (113).”

But did not Rabbi Hiyya teach [the following baraita]: “ri1 2"

Rabbi Shila said: “No one may add to the expressions selected in
tannaitic literature.” [But Rabbi Hiyya’s formulae are valid, since
they are mentioned in a baraita.]

[There follows an extraneous passage erroneously transferred from
PT Nedarim 1:2 (37a).]

Rabbi Simeon ben Lagish said: “It [i.e. p'19] is a foreign term” [Rabbi
Simeon ben Laqish was probably originally referring to the Greek
noun peskos, “sheared hair,” derived from the verb pokizein, “to
shear,” a reference to the Nazirite’s shaving of his head at the end
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It was said of substitute formulae:

Rabbi Yohanan says that they are the language (j%%) of the nations;
Rabbi Simeon ben Lagish says that it is an expression (@) that the
Rabbis made up (113) with which to vow.

According to Epstein, gonam is “the language of the nations,” while the
other formulae in the Mishnah are expressions made up by the Rabbis.10
In a parallel passage in PT Nazir 1:1 (51a) Rabbi Yohanan refers to
“expressions that the Rabbis selected (1112),” rather than expressions that
the Rabbis made up (¥13), but Epstein suggests emending the word 3,
“selected,” in PT to 113, “made up,” which would accord with BT.

S. Lieberman, by contrast, stresses the popular origin of the
substitute formulae. According to Lieberman, the use of substitute
formulae by the masses was rooted in a fear of the magic power of oath
and vow formulae, common in the ancient world.!! He accepts the PT
version of Rabbi Yohanan’s statement, and argues that even 112 in BT can
be understood in the sense of “selected.”!2 The substitutes originated in
popular usage, and the Rabbis had only to “select, regulate, and
sanction” those formulae that they considered appropriate.l® Lieberman
apparently believed that these formulae are more than simply
nonsensical corruptions of the various votive terms, since in his view the
Rabbis selected appropriate terminology from a pool of popular terms,
and then “regulated” them before validating them.

In fact, it is quite clear that these terms are neither mere nonsense
words nor foreign words. Most of the formulae mentioned in the

of the period of naziriteship (for the words peskos and pokizein
elsewhere in rabbinic literature, see Lieberman 1955:670-671). Since
p'1d is an appropriate foreign term for Nazirite, it would
presumably be valid.]

Rabbi Zeira [understanding Rabbi Simeon ben Laqish’s statement
differently than we have explained above] said: “It is Nabatean. For
the Nabateans pronounce #son (‘pottery’) like 880> (‘silver’).” [They
would thus presumably pronounce the mishnaic formula mm® as 71
or pa].

Rabbi Yose said: [Rabbi Yohanan’s] statement would seem to be
correct elsewhere. But in a place [such as Nabatea] where they call a
nazirite [] a p°1d can we possibly say that a Nazirite with a speech
defect is not a Nazirite?

For detailed discussion and commentary, see Benovitz 1997, appendix.

10Epstein 1938:10, note 2.

11 jeberman 1942:124, 139. Epstein also believes that the substitute formulae were
formulated by the Rabbis on the basis of popular usage. See Epstein 1938:10.

12] jeberman 1942:17, and note 14 there.

13 jeberman 1942:116.
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mishnah consist of well-known Hebrew or Aramaic roots. Each of these
roots is related in terms of content to the original votive term for which it
is meant to substitute, and each root differs by one letter only from the
root of the original term. The roots of the substitute formulae have also
been “regulated:” they have been declined and vocalized according to
the pattern of the original formula.

The substitute oath formulae np1aw and mMaw are formed from the
Aramaic root paw (“abandon”) and the Hebrew/Aramaic root naw
(“cease, desist”), which have been declined according to the pattern of
the word shevu'ah, “oath.” These roots differ by one letter only from vaw,
the root of the word shevu’ah, and they are clearly related to the concept
of oath: if a person swears not to eat, for example, he abandons his food
and desists from eating it. The Aramaic root paw is foreign in the sense
that it is not Hebrew, but it was chosen not because it is a foreign oath
formula, but because it is a word in the Palestinian vernacular which is
similar in both sound and content to the word shevu’ah, “oath.” The third
substitute oath formula, 1ppw, from the root ppw, “desire,” is apparently
based upon the notion that the forsworn object becomes an object of
desire. This formula differs by one letter only from the first substitute
oath formula 1p1aw, and in effect constitutes a substitute of a substitute,
which according to this mishnah are also valid formulae (see Tosefta
Nagzir 1:1, 2:1).14

The substitute formulae fp1w, MMaw, and nppw replace the formula
shevu’ah, which is the most common rabbinic oath formula (see Mishnah
Shevuot 3:1 and passim in that chapter). But there are other oath formulae
that do not make use of the word shevu’ah, “oath,” itself. The biblical
oath formula consists primarily of an invocation of the divine name,!5
and rabbinic literature also refers to oaths using various names of God.16
Formulae in which another noun is substituted for God’s name are
usually considered invalid,'” but according to Tosefta Shevuot 2:16 an
oath “by the Torah” is valid,18 and a number of amoraic sources cite an

14The term P> ™r> in Tosefta Nazir 1:1 probably originally referred to words
such as ppw (and np, for which see below). See Lieberman 1967:503. But see
Tosefta Nazir 2:1, PT Nazir 1:1 (50c), and BT Nedarim 10b.

15Gee below, Chapter 5.

16See Mishnah Shevuot 4:13. The oath formula omona (“by God!) is commonly
used by Babylonian amoraim. See Berakhot 24b, Shabbat 94b, and passim.

17E.g. “by heaven and earth,” Mishnah Shevuot 4:13. See also Lieberman
1942:125-141 and below, Chapter 5.

18The extant manuscripts and editions read: “If he says ‘I swear,” he is liable; ‘by
the Torah’ or ‘by Heaven,” he is not liable.” But all the medieval citations of the
passage read “If he says ‘I swear by the Torah’ he is liable.” See Lieberman 1937-
39, volume 2:176; Lieberman 1967:402-403, note 34.
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oath formula “by Moses,”1® which may be a shortened form of an oath
“by the Torah of Moses.”?0 The Talmud and many commentators and
scholars?! understand the phrase “if he vows by 1 /gmn/mmn”?2 as a
substitute for the oath “by Moses.” This substitute also fits the pattern
described above: "nn and mn/s&mn are two declensions of the Aramaic
word for water ("mn = his water; 7 = her water). This substitute
formula, if spelled mmn, differs by one letter only from the name Moses
spelled plene: nwn,?® and the connection between Moses and water is
obvious (“for I drew him from the water,” Exodus 2:10).2

The substitute naziriteship formulae, which are valid when invoked
instead of the word nazir in the formula *n *ra1, “I am hereby a
Nazirite,” also fit this pattern. The formula p'n is derived from the

19Rabbi Haggai swears by Moses in PT Yoma 1:1 (38c) (although our editions
have the corrupt reading own instead of nwn); Taanit 4:1 (67b); Megillah 4:8 (75c);
Nazir 5:1 (54a); Sanhedrin 2:1 (19d); and Horayot 3:2 (47a) (our versions have the
corrupt reading 2mn). Rav Safra swears by Moses in BT Shabbat 101b; Betsah 38b;
Sukkah 39a; Hullin 93a.

201 jeberman 1967:396, note 14. For “Moses” as shorthand for “the Torah of
Moses,” see also II Corinthians 3:15. The Rabbis legitimized oaths by Moses
because they conceived of these oaths as shorthand for oaths by the Torah of
Moses, but it may be that the oath formula itself originally reflected a reverence
for Moses himself. See Josephus, War II, 145. (This was suggested to me by Hillel
Newman.)

21Gee below, note 24.

22Gee above, note 5.

23mev > mm. 7R is a variant spelling of 8, “her water” (cf. Epstein 1948:1246-
1247). The readings *mn and 8mn reflect the usual orthography of the words for
“his water” and “her water” respectively, while the orthography of &mn has been
altered in other witnesses to the rarer form imn in order to make the orthography
of the substitute formula conform more precisely to that of the name Mosheh
o).

g‘lNote also that Philo (De Vita Mosis I, 17) and Josephus (Antiquities II, 228) write
that Pharaoh’s daughter chose the name Moses (Mouses in Greek), because mou in
Egyptian means water.

The interpretation of the term iimn/8mn/*mna cited here is clearly the original
and correct one; see Tosefta Nedarim 1:2, PT Nedarim 1:2 (37a), and BT Nedarim
10b, which explain the vow “by *mn” as an oath akin to the oath that Moses swore
to Jethro (Exodus 2:21, according to the rabbinic interpretation; see Rashi). Cf.
also Ran to BT Nedarim 10a; Lieberman 1967:396-397.

According to others, however, the term "mn is a substitute for the Aramaic
word ’nPn or #'0Mm, “oath.” See, for example, Rashi to BT Nedarim 10a; Albeck
1959, ad loc. This interpretation, however, is unlikely, for the following reasons:
(1) Sources as early as the Tosefta already understand *mn as a substitute for
Moses (see above); (2) ®'mn/8nmn means “oath,” but unlike the word mv1aw, it is
never attested as an oath formula (in fact, BT Shevuot 26a cites an Aramaic oath
formula using the word 8w, an Aramaized form of the Hebrew nwaw); (3) the
phrase “if one vows by Mohi ("mn3) indicates that the word *mn is something to
swear by, i.e. a substitute for the divine name.
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Hebrew root pn (“damage”), while the formula mn is based upon the
Hebrew word i (Exodus 28:28, BT Hullin 7a; the niph‘al form of the verb
nnr/mt, “to be pushed aside”). The former term reflects the widespread
notion that the ascetic Nazirite causes damage to himself, found for
example in Rabbi Eleazar haKappar’s famous statement in Sifre
Bemidbar 30: “How did the nazirite sin, that he is required to atone [by
bringing a sin-offering]? By depriving himself of wine.” The term rm,
“pushed aside,” reflects the fact that the nazirite is separated from
society, a notion that underlies the word ='n itself, which also means
“separated.” Both pn1 and i differ from the original term 1 by one
letter only.

The third substitute naziriteship formula, n°15, is a conflation of the
two Hebrew roots 1o and 19, both of which mean “to act with reckless
haste.” The nazirite, like other votaries, is thought to have acted
somewhat recklessly in taking upon himself additional religious
requirements (see Ecclesiastes 5:1, 5-6). However, since both 19 and ms
have only one letter in common with the root of the word nazir, -1, the
Rabbis selected the substitute formula s instead, which differs by one
letter only from the substitute formula i, and constitutes a “substitute
of a substitute.”

The substitute herem formulae, 77 ,pan, and 7n, also differ by one
letter only from the original, 0. These are also related to the original in
content: The root 771 is used along with the root 57 in the sense of curse
or blaspheme (see, for example, II Kings 19:22 = Isaiah 37:23), and in
Isaiah 43:22 the word herem is found in synonymous parallelism with the
word o), and thus can also be understood in the sense of “curse.”2>
The formula p1n is likewise related to “curse:” the phrase jo pn, literally
“gnash teeth,” is an expression meaning curse (see Psalm 35:16,
Lamentations 2:16). The root 71, which means “singe, burn,” is related
to herem in the sense that the biblical herem is often consigned to flames.

The roots of the substitute formulae for herem, naziriteship, and oath,
are thus common Hebrew or Aramaic roots, which resemble the original
formulae herem, nazir and shevu’ah in both sound and meaning. These
roots have been declined and vocalized in accordance with the patterns
of the original terms. The substitute formulae probably originated in
popular usage, and the Rabbis selected the valid terms mentioned in our
mishnah from a pool of such popular terms, as suggested by Lieberman.
They are neither foreign votive terms nor nonsense words.

Z5But see above, Chapter 3, note 96.
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[2] Qonam is not a Phoenician Term

The substitute formulae for herem, naziriteship, and oath thus fit a
rigid pattern. Each is derived from a common Semitic root. Each differs
from the root for which it is meant to substitute (or from another
substitute for the original root) by a single letter. Each is semantically
related to the original votive concept, and each has been vocalized in
accordance with the vocalic pattern of the votive term for which it is
meant to substitute.

The substitutes for the gorban formula, onp, mp and onp, are likewise
vocalized according to the vocalic pattern of the word gorban (CoCaC).26
But unlike the other substitute formulae in the mishnah, which are
derived from common Semitic roots that resemble the original, these
terms are not derived from known Semitic roots, and their meaning is
thus unclear. Moreover, all of them differ from the word gorban by more
than one letter. In fact, only the initial letter p is common to gorban and its
substitutes. i and ppw also differ significantly from nazir and shevu’ah,
the terms for which they are meant to substitute, but these are technically
substitutes of the substitute formulae mn and 1p1aw respectively. By
contrast, even the initial substitute 137p formula, onp, differs significantly
from the word 127p.

Contemporary Talmud scholars tend to see the word gonam as a
Phoenician loan word.?” The term occurs only once in the Phoenician

26Gince the word gorban is quadriliteral, the first syllable is closed, and therefore
the /o/ is short (jop yop); in the triliteral substitute formula, the /o/ becomes
long (21) because the first syllable is open. But the /0/ sound has been retained.
The Kaufmann and Parma manuscripts of the Mishnah read qunnam, qunnah, and
qunnas, vocalizations which seem to be designed to make the substitute formulae
seem more exotic or nonsensical, in accordance with BT’s understanding of the
nature of the substitutes. But even this vocalization can be considered analogous
to gorban, which is sometimes vocalized qurban (see Nehemiah 10:35). In Mishnah
manuscripts with Babylonian vocalization gonam is pointed qunam, and gorban is
Eointed qurban (see Porat 1938:117-118, 136-137).

7Epstein 1938:10; Epstein 1957:376-377; Albeck 1959 ad loc. Lieberman 1942:129,
note 106 rejects the Phoenician etymology on the basis of Torrey 1912 (see below,
note 33), and he alludes to the fact that H.L. Ginsberg also rejected the alleged
etymology. But in the Hebrew edition of the same work (Lieberman 1963:98, note
106), Lieberman leaves the question open.

A number of scholars of Phoenician also accept this etymology. All of these
scholars, however, were interested in showing links between Phoenician and
Hebrew. The first to explain the Phoenician term as a term of adjuration was
Stade 1875:223; his article is entitled “Erneuete Pruefing des zwischen dem
Phoenicischen und Hebraeischen bestehenden Verwandschaftgrades.” He is followed by
Driver 1913:xxv (Notes on the Hebrew Text of the Book of Samuel) and a number of
Israeli scholars: Segal 1928-1929:225; Avishur 1979, volume 2:191-192; Kutscher
1975:18; Greenfield 1976:60.
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corpus, in the fifth century B.C.E. inscription on the tomb of Eshmunazar,
king of Sidon:
TR RO DI 12 00 R D 0 ]2 WP SR T a0wn IR nne Sk o 901 noban B nk np
55 5 @I<N2>T2 Yan DR T2 DTN DR AR "0 250 1YY T a5wnd Jony S’ 35wn non

0% 1>* 81 13pa TP SR o8B Nk 20wn 0% 197 SR a0un nYp nneY ok 0T 53 noban
28 myrn v n 2

Y. Avishur translates as follows:

My gonam is with every king and every man: Let him not open this
bed of mine and let him not seek anything in it, for there is nothing
there, in it. And let him not carry this coffin of my bed and let him
not carry me away from this bed onto another bed. Even if people
speak to you, do not listen when they speak (?), for any king and
any man who opens upon this bed...they shall not have rest among
the Rephaim, and he shall not be buried in a grave, and they shall
not have son or seed after them.?

According to this interpretation, 'nip means “my oath” or “my
adjuration.” When the Rabbis sought a substitute for the gorban vow
formula, they found this Phoenician adjuration formula beginning with
p. On the pattern of this formula they created the additional substitute
formulae mp and onp.30

But this purported word for “oath” occurs only once in the
Phoenician corpus. It is therefore hard to imagine that the Hebrew gonam
is a Phoenician loan word. Moreover, most scholars of Phoenician do not
consider the word *np in the Eshmunazar inscription an oath formula at
all. The sentence in which the word 'nip is found bears a striking
resemblance to a sentence found in the tomb inscription of Eshmunazar’s
father, Tabnit:

30 S NSy ANBN Sk O T 1IN PR BN BR DT 5 NN D,

which Avishur translates: “Whoever you are (=whoever you may be),
any man who finds this coffin, do not, do not, open upon me and do not

28For the text see Avishur 1979, volume 2:188; Donner and Roellig 1964, volume
1:3 (no. 14); Gibson 1982, volume 3:107.

29 Avishur 1979, volume 2:188 (translated from Avishur’s Hebrew translation).
For other translations, which differ with that of Avishur on a number of points,
see Rosenthal in Pritchard 1969:662; Donner and Roellig 1964, volume 2:19;
Gibson 1982, volume 2:107. And see immediately below, and below, note 33.
30According to Epstein 1957:377, nnp and onp are popular corruptions of onp; he
believes that the same is true of n°1p, n°n, p°r3, which are popular
mispronounciations of nazir. But we have already seen that the latter are carefully
chosen substitute formulae, selected and regulated by the Rabbis according to
strict criteria.

31Avishur 1979, volume 2:171; Donner and Roellig 1964, volume 1:2-3 (no. 13);
Gibson 1982, volume 3:103.
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upset me.”32 The phrase o % & ™, “whoever you are, any man”
resembles the phrase o 521 no%nn %> ns 'mp, “gnmy you are, any king or
any man” in the Eshmunazar inscription, which leads most scholars of
Phoenician to understand the word "n)p as a synonym of the word *n in
the sense of “anyone at all, whosoever.”33 The word is considered a
contraction of 3 and ", or op and *n, since in Syriac the word owp (p + the
Aramaic suffix 0-)** means “essence, the thing itself.” nt n in the Tabnit
inscription thus means “whoever you are,” while nt 'mp3 in the Esh-
munazar inscription means something like “whosoever at all you are.”

Avishur, however, cites four reasons for preferring the interpretation
of *mp as an oath formula:3

1. Mishnah Gittin 4:7, “It happened in Sidon that a man said to his wife,
‘gonam if I do not divorce you’”, clearly shows, in Avishur’s view,
that the Sidonian/Phoenician oyp is related to the rabbinic gonam.

2. The Talmud states that the substitute formulae are foreign terms,3”
and Lieberman writes that “one who insists upon adjuring in a
foreign language is considered worthy of praise.”3?

3. H. Ehrentreu has cited other evidence of points of contact between
Phoenician and Rabbinic Hebrew.?

4. The alternate explanation of *mp in accordance with Syriac oip
creates a syntactical problem according to F. Rosenthal 40

However, none of Avishur’s arguments stand up to careful scrutiny.
Let us analyze them one by one:

1. In Mishnah Gittin 4:7 we read: “It happened in Sidon that a man said
to his wife ‘gonam if I do not divorce you.”” Since this event took

32 Avishur 1979, volume 2:171.

3350 Lizbarski 1902-1915, volume 2:164; Torrey 1912:83-84; Torrey 1937:407-408;
Friedrich 1951:52; Rosenthal 1952:173; Rosenthal in Pritchard 1969:662; Donner
and Roellig 1964, volume 2:21; Gibson 1982:98; Segert 1976:181.

Cooke 1903:33-34 and Levias 1933:212-213 connect Phoenician *mip to both
Syriac oup and the rabbinic onp, each in his own way, which see. Their
explanations are, however, rather far-fetched. v
34The suffix -m in this word is the Aramaic adverbial suffix found in the words
oM (“however”) and o> (“at all”). See Torrey 1937:407.
351f the word *mp means “my oath” or “my adjuration,” then the following word
nx means “with” (see below, at the end of this section, and note 49 below). If the
word 'mp means “whoever,” then the following word n& means “you [are].”

36 Avishur 1979, volume 2:192.

37See above, section 1.

381 jeberman 1962:93.

3Ehrentreu 1912:193-197.

40 Avishur cites Rosenthal 1952:173. But see below.



120 Kol Nidre

place in Sidon and the Eshmnazar inscription is from Sidon, Avishur
sees this as conclusive evidence that 'njp in the Eshmunazar
inscription is an oath formula. But during the mishnaic period
Phoenician was not spoken in Sidon, and the term onp is nowhere
found in Aramaic and Greek literature from Phoenicia. Moreover,
the mishnah in Gittin is referring to a Jew from Sidon; the vow
formula he is purported to have used is the Mishnah’s own Jewish
vow formula, attested over sixty times in the Mishnah, and not a
formula used by Sidonians of Phoenician descent who may or may
not have preserved Phoenician phrases in their own dialects.
Furthermore, H. Albeck believes that the Sidon mentioned in this
and other mishnayot is not the Phoenician Sidon, but the town of Beth
Saida or Saidan on the northeastern shore of the Sea of Galilee.*! In
fact, however, the phrase “It happened in Sidon” occurs so often in
rabbinic literature#? that it stands to reason that it is a stock phrase
used in rabbinic legend, which does not necessarily indicate an
actual event that took place in either Sidon, or any connection with
Sidonian life. :

It is therefore doubtful whether the event discussed in Mishnah
Gittin 4:7 took place at all in Sidon, and if it did, it is not clear
whether the Sidon referred to is the one in Phoenicia. Qonam is the
Mishnah'’s usual vow formula, and nothing can therefore be learned
from the fact that a Sidonian Jew is said to have made use of this
formula.

2. Rabbi Yohanan'’s statement as reported in BT, to the effect that the
substitute formulae in the mishnah are foreign terms, has been taken
out of context. The original amoraic statement (which is attributed to
Resh Lagish, not Rabbi Yohanan) is found in PT Nazir 1:1 (51a). Resh
Lagish there is referring not to the substitute formulae in the
mishnah, but to p*15, another, post-tannaitic, substitute naziriteship
formula, which he says is a foreign term.43
The citation from Lieberman refers to adjuration formulae found in
amulets, which are not true votive formulae at all, but magic
formulae. Lieberman simply made the common-sense remark that

41Albeck 1959, volume 3:404, 416; volume 4:490. See also Klein 1939:129; Reeg
1989:533-534.

42Four times in the Mishnah (Ketubot 7:10; Gittin 4:7; Gittin 7:5; Avodah Zarah
3:7), thrice more in the Tosefta (Avodah Zarah 3:7 [a different incident than the
one in the Mishnah!]; Parah 2:1; Niddah 4:6), and once in a BT baraita (Shabbat
115b). In the parallel to this last baraita in Tosefta Shabbat 13:4 no place name is
mentioned, which supports our contention that the place name Sidon was
sometimes added secondarily to reports of incidents in order to add “color.”
43See above, note 9.
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magic formula sound more magical if they are uttered in a foreign
tongue. Needless to say, gonam is not a magical formula at all, and
thus this citation is completely irrelevant.

3. The so-called “points of contact” between Phoenician and Rabbinic
Hebrew cited by Ehrentreu are in fact one single point of contact:44
the addition of the letter n before noun suffixes. In Phoenician one
case is attested: the plural of the word &, “god,” is Do, rather than
o% as one might have expected. Similarly the form *xw is found twice
in the late rabbinic Hebrew of BT (Eruvin 64a, Hullin 51a) instead of
nw, “my name.” However, scholars of Phoenician consider oo to be
the plural of 1%, “god” () + “%; compare Hebrew 1%, from *v),%> and
thus this word can in no way explain the unusual morphology of the
word "o in BT.

4. In his fourth comment Avishur confuses the positions of a number of
scholars. Many scholars do in fact object to the notion that
Phoenician °nip is the Syriac mup itself, because the Syriac
documentation is much later than the Phoenician, and the adverbial
suffix -m, typical of Aramaic dialects such as Syriac (cf. o3,
“however” and mb>, “at all”), is not attested in Phoenician. The
consensus view is therefore that an ancient Semitic word 3 underlies
both Syriac owp and Phoenician 3, which is combined with *n, “who,”
in the form 'mp. As far as etymology is concerned, C.C. Torrey
connects the word with Persian gon, “color,” found in the Aramaic
forms 1, “like,” and 113, “because.”46 In the article cited by Avishur,
Rosenthal suggests unequivocally that 3 is the imperative form of
the root 3p:47 he sees no difficulty whatsoever in defining Phoenician
np in the sense of “whoever.”

No one would have suggested that °m)p in the Eshmunazar
inscription means “oath” were it not for the rabbinic term onp. But we
have seen above that the other substitute formulae in Mishnah Nedarim
1:2 are not foreign terms at all, and therefore if we were to accept the
Phoenician derivation of gonam, gonam would be exceptional. Moreover,

440Other genuine points of contact between Phoenician and rabbinic Hebrew are
cited by Rendsburg 1992:225-240. However, all of these are already found in the
northern dialect of biblical Hebrew.

45See Donner and Roellig 1964, volume 2:14-15; Harris 1939:37.

46Torrey 1937:407.

47Rosenthal 1952:173.

I would like to propose another possibility. Perhaps the element jp is the
passive participle of the verb 1p, “to create,” with the sense of “creature, being.”
Cf. U. Cassuto’s explanation of the name pp, “Cain” (Cassuto 1969:197-198). In
that case, Phoenician *mp would be the equivalent of the English “anybody who.”
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the gorban vow is not an oath at all; it is derived from the dedicatory
vow, as we have seen above. It would make no sense therefore for the
Rabbis to choose a Phoenician oath formula as a substitute vow formula.*8

Most significant, however, is the fact that the 'nip makes no sense as
an adjuration formula in the Eshmunazar inscription. nt in Phoenician
means “with;” o 521 nd%an 55 o8 mp would have to mean “my oath is
with every king and every man,”4° and indeed, this is how Avishur
translates the phrase. However, an adjuration is the imposition of an
oath upon others, not with them. The Tabnit inscription parallel shows
conclusively that whatever its precise etymology may be, 'nip is a
synonym of 'n, “who, whoever.”

[3] Greek Koinon and Hebrew Qonam

If gonam is not a Phoenician formula, what is it? The word is
vocalized according to the pattern of gorban, but other than that it does
not resemble gorban in sound, and its meaning is a mystery.

As we have seen in Chapter One,’° a gorban vow is a vow of
consecration in which a person donates to the Temple the very property
that he will use or give to another to use. He has no intention of actually
donating the property to the Temple; he simply wishes to create a
paradoxical situation in which the property becomes off-limits to himself
or to whomever is mentioned in the vow, because the moment he or they
derive benefit from the property in question, it becomes Temple
property, and they are guilty of misappropriating Temple property. As
we have seen, an example of this type of vow is found in Matthew 15:3-5:

(3) He answered them: “And what of you? Why do you break God’s
commandment of God in the interest of your tradition? (4) For God
said, “Honour your father and mother” ... (5) But you say, “If a man
says to his father and mother, anything of mine which is used for
your benefit is set apart for God [=qorban],” then he must not
honour his father or his mother.

After the destruction of the Temple, when the Temple treasury was no
longer in existence, the Rabbis reinterpreted the gorban vow as likening

48 According to Epstein 1957:376, the Rabbis did not mind using a Phoenician oath
as a vow formula, because confusion between oaths and vows is attested
elsewhere in rabbinic literature, and sometimes the Rabbis sanctioned such
“mistakes.” However, even if the Rabbis sometime approved such vows after the
fact, it is hard to believe that they would deliberately establish a vow formula
that is based upon a Phoenician oath.

49Epstein erred on this count. He translated no%mn 5> nk "nip, “I adjure every
king...,” taking & as the nota accusativi, as in Hebrew (1938:10; 1957:376). But the
Phoenician nota accusativi is n°8, not nx.

- 50See above, Chapter 1, sections 2 and 3.
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the prohibited object to an offering, rather than the actual consecration of
property from which the votary or someone else is to derive benefit.5!
But we have found evidence that some continued to consider the
prohibitive vow formula a true (if paradoxical) vow of consecration; not
all of the tannaim adopted the new “likening” conception.>? The church
father Origen, writing in the second century, also explains the vow in
Matthew as a true vow of consecration, although the paradox seems to
have escaped him; he seems to think that the parent’s food was actually
to be given to the Temple.53 Origen writes that the concept of the
prohibitive vow was somewhat unclear to him, until a Jewish
acquaintance explained it to him as follows:

Sometimes, he said, creditors who are faced with stubborn debtors,
who are able to repay their debts but do not care to do so, dedicate
the debt to the poor, for whom money is donated to the treasury by
anyone who wishes to share (koinonein, literally: “hold in common”)
his property with the poor. They would say to their debtors in their
own language, “what you owe me is gorban,” i.e. gift, “for I have
dedicated it to the poor out of fear of God.” Then the debtor, who
now owes his debt not to men but to God and the fear of God, is
forced to pay his debt not to the creditor, but to God, to the poor
fund, in the name of the creditor. And that which the creditor did to
the debtor, sons sometimes did to their parents, saying, “the benefit
which you would have derived from me, father or mother, you
must now receive from the gorban, i.e. from the poor fund dedicated
to God. The parents, upon hearing that that which was to be given
them is gorban, dedicated to God, do not wish to take it from their
sons, even if they are in desperate need of food.>*

The case cited by Origen’s acquaintance could not possibly be accurate,
since a loan is meant to be spent. The money lent is no longer in the
possession of the creditor, and therefore he cannot pledge it to the
Temple or to anyone else. Perhaps Origen misunderstood his
acquaintance, who was originally referring to a lent object, which must
be returned intact, and therefore can still be considered the possession of
the creditor. In any case, it is clear from this description that the solution
proposed by the Rabbis in their attempt to maintain the institution of the
gorban vow even after the destruction of the Temple (the reinterpretation
of the gorban vow as a vow likening an object to Temple property), was
not the only solution. Others continued to vow gorban vows in which the
food or property used was donated retroactively to charity, rather than

51See above, Chapter 1, section 7.

52Gee above, Chapter 1, section 7.

535ee above, Chapter 1, section 3; Baumgarten 1984-85:14 and note 6 on pp. 5-6.
540Origenes, Matthaeuserklaerung, in Die Griechische Chrisliche Schriftsteller, volume
40 (Leipzig 1935), pp. 47-48.
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to the Temple. Just as actual donations to charity no doubt replaced
offerings to the Temple in the popular mind, the prohibitive vow that
took the form of a paradoxical Temple offering was replaced by a
prohibitive vow that took the form of a paradoxical donation to charity.
The votary would state, “that which you will benefit from me is hereby
donated to charity,” in which case the property was “given” to the poor
fund the moment the person mentioned in the vow makes use of it, and
the person mentioned in the vow is thus considered guilty of stealing
from charity. The Greek verb that Origen uses for “donate to charity” is
koinonein, “to share.” In the New Testament we find that charity itself is
termed koinonia, “sharing” (Romans 15:26; II Corinthians 9:13). Property
donated to charity was termed koinon, “shared, common [thing]:” in Acts
4:32-35 the early Christians are said to have had no private property; all
of their property was given to the apostles, and all was koina (the plural
of koinon), “shared, common [property]” (verse 32), which was given to
each according to his needs (verse 35).

In the first century C.E. the Greek adjective koinon was thus used to
refer to property donated to charity.>® The word exists in three forms:
koinon (neuter), koine (feminine), and koinos (masculine). At some point,
presumably after the destruction of the Temple, it is only natural that the
formula “koinon is that which you will benefit from me” or “koinos is the
wine (oinos, a masculine noun) that I shall drink” replaced the earlier,
obsolete formulae “gorban is that which you will benefit from me,” and
“gorban is the wine that I shall drink,” respectively. koinon and koinos in
these phrases mean “common, shared, donated to charity.” It stands to
reason that all three were originally used in Greek prohibitive vow
formulae; the adjective agreed in gender with the noun, the object to be
prohibited. At a later date the three were used interchangeably in
Hebrew or Aramaic prohibitive vows,* and koinon, koine, koinos are
transliterated as the three substitute gorban formulae in our mishnah:
onp, Mp, and omp.

Other substitute formulae were probably also used by the masses
after the destruction of the Temple instead of gorban. The Rabbis chose
these three because they begin with the Hebrew letter p, as does the
word qorban itself, just as they chose the other substitute formulae
because they resembled the original terms.

55See Arndt and Gingrich 1952:438-440; Hauck 1972:789-809. wnrp (koinonia) is
found in rabbinic Hebrew and Aramaic (and in modern Hebrew) in the sense of
“conspiracy.”

56The word koinon was also translated into Hebrew as 1> (“common, as opposed
to sacred, food”) for use in Hebrew and Aramaic vow formulae. See Tosefta
Nedarim 1:3, Mishnah Nedarim 1:3, 2:1. See Benovitz 1996, section 5.
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[4] The Transcription of Koinon, Koine, and Koinos

The usual system of transcription of Greek employed in rabbinic
texts would lead us to expect the forms 1wp, *»p and owp>? for koinon,
koine, and koinos. However, the Greek adjectives were adapted in the
Mishnah to conform with the substitute formulae system as a whole; and
just as the vowels of the words herem, nazir, and shevu'ah were
superimposed upon their substitute formulae, so too the vowels of the
word qorban, /o/ and /a/, were superimposed upon the words koinon,
koine, and koinos.> onp is thus to be expected instead of owp.5° But why do
we find the form onp for koinon, rather than np? And why do we find mp
for koine, rather than #np or mp?

The Greek casing ending -on is transcribed with b- rather than the
usual }- in the word gonam. This is the only such example in rabbinic
literature.®® However, a similar case is the word peganon, the herb
“rue,”6! which is called orp in rabbinic literature.62 But in the case of
peganon, it is not the suffix -on that is transcribed as o-; the suffix has been
apocopated, and the root letter nu has been transcribed as n.63
Nonetheless, it would seem that in both peganon and koinon n replaces 1
for the purpose of dissimilation. Both words end in -non; in both cases
the first nu is part of the stem, while the second is the second declension
neuter nominative ending -on. In order to avoid the double nu, the word
peganon was transcribed jprs instead of jarp, and jpr® was later
apocopated to ore. Similarly, koinon was transcribed onp rather than p.
There are no other examples of an n > m shift for the purpose of
dissimilation in transcriptions of Greek in rabbinic Hebrew.% According
to S. Krauss, the normal shift is n > 1 or n > .65 But he cites only one

57Gee Krauss 1898-99, volume 1:6,7,17,22.

58See above, note 26.

59Note that in other cases, too, the Greek case endings -on and -os are sometimes
transliterated j- and o- respectively, rather than - and o1-. See Sperber 1984:74.
60The Hebrew word o3, “platform, gallows,” is probably not relevant here,
even though the Greek cognate is gradon (the noun grados in the accusative case).
Both Hebrew and Greek borrowed the word from the accusative form gradum of
the Latin gradus. See Krauss 1898-99, volume 2:183; Sperber 1984:78-79. Another
possibility, suggested to me by Hillel Newman, is that the Hebrew o1 is a
corruption of o117 (a form that is also attested in rabbinic literature, see Krauss
and Sperber, ibid.) which is quite similar graphically.

61Gee Krauss 1898-99, volume 2:439; Loew 1924-1934, volume 3:317.

62Mishnah Kilayim 1:8; Sheviit 9:1; Ugtsin 1:2; Tosefta Shabbat 14:11; BT Shabbat
128a; BT Eruvin 34a.

63For some reason, Krauss 1998-99, volume 1:113 considers the final o inors a
“Hebraization” of the Greek word.

64For the n > m shift under other circumstances, see Krauss 1898-99, volume 1:99.
65Krauss 1898-99, volume 1:111.
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example of each, and both are from Latin, not Greek: annona > smw, and
Antoninus > owmm. Our shift n > m should thus be added to the list of
transcription shifts engendered by dissimilation in the case of double nu.
It should be noted that in both of our cases the second nu is part of the
Greek case ending -on; in these cases m may have been chosen instead of
I or r on the analogy of the Latin case ending -um.

The form mnp for koine probably originally read mp. According to
Krauss, final eta is usually transcribed °, but sometimes it is transcribed 11
or 8.9 In our case i1 is required instead of * as a matris lectionis, since the
word should be read with the vowel pattern of gorban: gonah, rather than
gonei. The n/n switch is a mere textual error.®” n/ shifts are common in
rabbinic literature in general,®® and in Greek transcriptions in rabbinic
texts in particular.®

66Sperber 1984:163 apparently agrees with Krauss. See also Wasserstein 1993:206-
207. But see Fraenkel 1898:299, who considers the final & or 1 Aramaic endings
superimposed on the Greek words.

67Professor S. Friedman suggested to me the following reconstruction of the rn/n
shift in our case: Popular orthography did not originally distinguish between i1
and 11 (cf. the spelling wn for w1 in the Bar Kochba letters). The distinction between
1 and n was instituted later in standardized, formal script. But this is possible
only when the etymology of the word is clear. In cases such as ours, where the
etymology was unknown to the scribes, the popular spelling was preserved (for
similar phenomena, see Friedman 1991:72, note 6, and 109-110; Friedman
1992:327-345). In our case, the spelling mp was deliberately avoided by the
scribes in order to prevent confusion with the homograph meaning “buys;”
moreover, the substitute vow formulae were perceived as esoteric, and the more
exotic spelling mp was naturally preferred.

68See Epstein 1948:1232-1233.

69See Krauss, 1898-99, volume 1:61.
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SHEVUAH:
Taking the Name of the Lord

[1] The Biblical Executor-Type Oath Formula

As we have seen in Chapter One,! an oath is a curse to which the
swearer subjects himself in the event that his words prove false: in a
future-tense oath, the curse is to take effect if and when the oath is
violated; in a past-tense oath, the curse is to take effect if the statement
made is untrue. The curse itself can either be explicit or implicit, as the
following examples indicate: “If I forget you, O Jerusalem, let my right
hand wither” (Psalm 137:5); “So shall God do to me and more, also, if...”
(I Samuel 25:22); “Annihilation? is mine, if I should do so...” (Genesis
44:17).3

In the most common oath formula in the Bible, however, the curse is
neither mentioned explicitly nor implied with the phrase “so...and
more.” Instead, God’s name or another noun or pronoun is invoked with
the formula ‘71 °n or *»%b °n, “The Lord lives” or “the life of [the soul of] so-
and-so,”4 where so-and-so is either a divinity® or the person to whom the

1See above, Chapter 1, section 1.

2For this interpretation of the Hebrew 17", see Lehmann 1969:81.

3The body of the oath, which usually follows these formulations, consists of
either a direct statement or a conditional clause. See Segal 1928-1929:219-224,
Lehmann 1969:86-91, Loewenstamm 1976:481-483, and Azar 1981:11-38, and
literature and references cited there.

4The formula ‘7 't is often translated “as the Lord lives;” i.e., “just as surely as the
Lord lives, so shall I do such-and-such.” However, this translation is untenable.
See Pedersen 1914:141, Tur-Sinai 1956:177-178, Greenberg 1957:36, Loewenstamm
1976:484-485. See also note 21 below.

5The formula “the life of...,” *n%8 °n, is never used of God. In Amos 8:14 it is used
of false gods, and in Genesis 42:15,16, Joseph invokes iwap °n, “the life of
Pharaoh,” presumably referring to Pharaoh as a divinity. See also Kutscher
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oath is addressed. The centrality of the 77 °’n formula is attested by the fact
that swearing is often referred to as “taking the name of the Lord,” and
indeed, Deuteronomy 6:13 and Deuteronomy 10:20 enjoin that the oath
formula invoking God’s name be used exclusively.

Scholars are divided as to the significance of this oath terminology.
M.Z. Segal distinguishes between the formula ‘1 °nm, in which 'n is
vocalized as the participle hai, and the formula "n%5 °n, in which 'n is
vocalized as the noun he. Segal asserts that in the formula ‘11 'n (“the Lord
lives”), God is invoked as executor of the oath (“The Lord lives to punish
me if I speak falsely or violate my oath”), while in the formula 158 n
(“the life of so-and-so”), the life of so-and-so is offered as surety for the
execution of the oath (“If I speak falsely or violate my oath, may the life
of so-and-so be forfeit”). However, since in the vast majority of cases so-
and-so is the addressee of the oath, and it hardly makes sense for the
swearer to offer the life of the addressee as surety for the truth of the
oath, Segal posits that this is an example of what the Rabbis called
o2 n59p 19, transference of a self-imposed curse onto others.® The
original oath was *wm1 °n, “the life of my soul [is forfeit if the oath proves
false],” but because even conditional self-cursing was avoided, this
phrase was replaced by -we1°n, “[I swear on] the life of your soul,” or
*n51 °n, in which %8 is the addressee of the oath, rather than the swearer
himself.”

Most scholars, however, reject the distinction Segal proposes
between the ‘11 °n formula and the *n%p °n formula, on the grounds that hai
and he are spelled the same way in consonantal Hebrew, and the
difference in vocalization is probably a mere Masoretic nicety.8
According to these scholars, it would be too great a coincidence if the
particle ' in "1%s °n referred to a life given as a surety for an oath, while
the particle °n in ‘11 °n referred to the Lord as executor of the oath, who
lives to punish its violator. These scholars therefore propose either that
both formulations are executor-type oaths, or that both are surety-type
oaths.

1970:460-461, who reads fw"p °n as an invocation of the Egyptian god Re.
According to a rabbinic tradition, Joseph intentionally invoked Pharaoh as a false
god when swearing falsely. See note 89 below, and reference cited there.

For this phrase in rabbinic literature, see BT Sotah 11a and parallels, referring to
Exodus 1:10.
’Compare the rabbinic oath formula 771, which probably originally replaced »n
as a response to the adjuration Jma 5 vawn, “swear to me on your life.” See
below, section 4.
8See references cited by Greenberg 1957:36, note 9. But see below, note 15.
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N. H. Tur-Sinai,’ followed by S. Loewenstamm,!? proposes that both
‘1 °n and "1 'n/7we) 'n are executor-type oaths. He notes that the latter
formula is used almost exclusively in cases in which the addressee of the
oath is a king or another authority figure. In such cases, the king, like
God, is appointed executor of the oath; it is up to him to determine the
appropriate punishment if the oath proves false or unfulfilled.

J. Pedersen!! and L. Koehler!? vocalize ' in both ‘1 °m and *n%s °n as he
(“the life of the Lord” and “the life of so-and-so0”), asserting that both are
surety-type oaths. The life of either God or the addressee is offered as
surety for the fulfillment/truth of the oath. Koehler understands both
literally, assuming that God and/or the addressee are dear to the
swearer and therefore their deaths can be considered a sanction — despite
the obviously problematic reference to the “death” of God.!3 Pedersen,
on the other hand, says that in both cases the sanction is that the life of
the Lord or the addressee would be “lost” to the swearer; it is the
swearer’s relationship with God or the king/authority figure to whom he
is swearing that will be cut off.14

Of these three views, only that of Tur-Sinai and Loewenstamm
seems tenable. Although there is evidence that the hai/he distinction is
not merely a Masoretic nicety,!> there is no evidence whatsoever for
Segal’s assertion that Jum 1 or 7521 *n 1 is a modification of “wm 'n, and
that the intention is to make one’s own life a surety for the truth of the
oath. Segal’s view is influenced by rabbinic usage, in which 7°n (“by your
life”) is indeed a substitute for »n (“by my life”).16 But the “original”
formula °wm °n is nowhere attested in the Bible, and the notion of
projecting a self-imposed curse onto others is a rabbinic midrashic

9See Tur-Sinai 1956:185.

10See Loewenstamm 1976:484.

11Gee Pedersen 1914:141-142.

12See Koehler 1928:51.

13Gee Greenberg 1957:37, note 18, and Loewenstamm 1976:484, who call this
notion blasphemous. But cf. immediately below.

14“Ich bin von dir geloest, wenn....” See Pedersen 1914:141. According to Pedersen,
an oath by God is in effect an acknowledgment that the existence of the swearer
is dependent upon God (1914:142).

15God frequently swears " ', “I live,” which clearly indicates that *n in ‘1 1 is a
participle, hai. If °n in ‘it °n were a noun form, we would expect »1n in God’s own
oath, rather than " 'n. In the phrase Jum 1, however, 'n must be the noun he,
meaning “the life of,” since g1 is feminine, and the participial form would thus
be =1 irn. Nonetheless, both probably mean the same thing: “The Lord lives [to
punish me if I do not keep my word/tell the truth],” and “The life of your soul
[will make sure that I keep my word/tell the truth].”

16See Segal 1928-1929:222-223, and see below, section 4.
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concept, and it is doubtful whether it is found in the Bible itself.l”
Moreover, it is incomprehensible that the swearer would project his
curse onto the addressee of the oath, of all people. The addressee, who
presumably doubts the truth of the assertion, would hardly consent to
have his name invoked in connection with the sanction curse, even as a
mere substitute for the name of the swearer. But the fact is that the he
formula almost always invokes the addressee, and a powerful addressee
at that. In the few cases where a third party is invoked,!® the third party
is a deity such as Pharaoh or the false god of Dan, hardly an appropriate
substitute for the swearer himself. If Segal were correct, we would expect
a third party commoner to be invoked at least occasionally, if not
exclusively.

Koehler’s interpretation is more attractive: God and the addressee
are invoked as loved ones, whose lives the swearer agrees to forfeit in
case his words prove false. We need not consider this blasphemy; on the
contrary, the oath can be understood as follows: “God’s/your life is
nominally forfeit if I am lying. Since, however, it is both impossible and
unthinkable for me to kill God or my beloved king, I had better keep my
word.”1® However, this type of oath would only make sense as an
extension of a simple surety-type oath, in which the swearer declares
forfeit his own life or the life of a loved one over whom he has
jurisdiction. In other words, this meaning would only be plausible if we
also found surety-type oaths in which the swearer himself or a beloved,
mortal, commoner were invoked as surety, and such oaths are nowhere
attested in the Bible.

Tur-Sinai and Loewenstamm are thus probably correct. The fact that
it is always God, a deity, or a powerful addressee who is invoked in the
%0 °n formula indicates that this type of oath is not a surety formula, but
the invocation of an executor. God, a god, and/or the powerful
addressee are appointed by the swearer as executors of the oath; the
swearer declares that his fate is in the hands of the executor should his
words prove false. This type of oath is not really all that different from
the curse type: in both cases the swearer curses himself conditionally.
However, in the curse-type oath the curse is mentioned or implied, while
the agent of the curse is not necessarily mentioned; in the executor type
of oath the agent of sanction is mentioned, but the precise sanction is left

17The Rabbis find biblical precedent for this notion in Exodus 1:10; later rabbinic
commentators applied the notion to Numbers 16:14 as well. See rabbinic
commentaries ad loc. and reference cited above, note 6. But modern
commentators tend to interpret these verses otherwise. See, inter alia, Childs
1974:15 on Exodus and Noth 1968:125-126 on Numbers.

18See citations above, note 5.

19Cf. the Egyptian oaths cited below, note 22.



Shevuah ' 131

up to him.?0 Biblical oaths are thus either of the executor type or the
curse type. Surety-type oaths are nowhere found in the Bible.

[2] Divine and Human Executors

Tur-Sinai and Loewenstamm’s interpretation of the biblical °n
formula dovetails nicely with the evidence of other ancient Near Eastern
cultures. Both ancient Egyptian and Mesopotamian oath formulae are of
the executor type. The ancient Egyptian oath formula was “nh X n.i, “so-
and-so lives for me,” where so-and-so is the name of a god.?! The phrase
“for me” in this formula clearly indicates that the god lives to execute the
curse in case the oath is violated.??

The Akkadian oath formula is nis X, “so-and-so lives,” where so-
and-so is either a god, the king, or “the city.” In Akkadian, only a god is
invoked in past-tense oaths, but in future-tense oaths the king or “the
city” is sometimes substituted for the name of a deity. This clearly
indicates that the entity invoked is executor of the oath: Only a god can
take action against someone who swears a past-tense oath falsely, since
mortals may never learn the truth. On the other hand, the king or the city
officials can be appointed executors of a future-tense commitment,
responsible for deciding the fate of the swearer if he violates or does not
fulfill his oath.?

In biblical Israel, either God?* or the addressee of the oath or both are
appointed executors of the oath. If the addressee is appointed executor,
he is always a person of some power or authority: a king (I Samuel 17:55,
inter alia), a priest (I Samuel 1:26), the king’s son (I Samuel 20:3), a rebel

20Some anthropologists believe that the earliest oaths invoked curses directly,
and only later were the gods called upon as agents of punishment. See Crawley
1917:430-433.

21Gee Wilson 1948:129-156 and oaths cited there. Wilson translates “As so-and-so
lives for me” (p. 130 and passim), but the word “as” is not found in the Egyptian
(cf. Lehmann 1969:85 and Kutscher 1970:460). Wilson is influenced by a once
common translation of ‘1 °n in the Bible, for which see above, note 4.
22Occasionally, the name of the god itself is left out, but the context indicates that
the reference is to a god, or else that “lives for me” has come to mean simply “I
swear.” See Wilson 1948:132. Some Egyptian oaths indicate that the formula is
not merely an invocation of an executor. Thus Thutmose III swears “...lives for
me; Re loves me; my father Amon favors me; my nostrils are rejuvenated with
life and satisfaction; I have done these things.” This and other similar oaths cited
by Wilson, loc. cit., would indicate that the Egyptian formula is a combined
executor and surety formula: If I have done things as I claim, then Re lives for me
and loves me, Amon favors me, and my nostrils are rejuvenated. The implication
is that if I am lying, none of the above are or will be true.

23Gee San Nicolo 1938:305-307 (Reallexikon fuer Assyrologie, s.v. “Eid”).

240r a god. See above, note 5.
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leader and future king (I Samuel 25:26), or a prophet (II Kings 2:2, 4, 6;
4:30).

Placing one’s fate in the hands of God in case of perjury can properly
be called a conditional self-imposed curse; when a human executor is
appointed, the oath is not exactly a conditional curse, but a conditional
sanction. The swearer forfeits his life or fate to the recipient in the event
of falsehood, as in the Second Temple herem.?> An oath of this type is a
herem without the sacrificial connotation ascribed to the slaughter; the
executor’s right to punish the swearer is not based upon a previous self-
imposed sacrifice, but is rather inherent in the relationship between the
swearer and the executor-addressee. The latter is always in a posmon of
authority vis-a-vis the former.

In this light, perhaps certain biblical promises backed up by
conditional sanctions should be viewed as curse-type oaths. When
Reuben promises to bring Benjamin back to Jacob, he says “You shall
slay my two sons, if I bring him not to you” (Genesis 42:37), and when
Judah promises the same, he says “if I bring him not to you, let me bear
my father’s blame forever” (Genesis 43:9). Similarly, David and Absalom
back up their assertions of good intent to Jonathan and Joab,
respectively, with the statement “if there be in me iniquity, slay me” (I
Samuel 20:8; II Samuel 14:32). These are not normally considered oaths,
since no supernatural curse is invoked. However, in view of the fact that
an executor-type oath can have either a divine or a human executor, it
stands to reason that a sanction-type oath need not call upon the head of
the swearer a divine curse; a conditionally imposed human sanction can
also be considered an oath.

[3] Ancient Greek Oath Formulae

The vast majority of ancient Greek oaths are likewise of the executor
type. A god or another power is invoked with the particle ma or ne,
which functions in a manner similar to the Hebrew °n, Egyptian ‘nh, and
Akkadian nis, although the Greek particles are unrelated to the verb “to
live.”26 However, Greek oaths do at times cite a specific sanction or
curse, instead of or in addition to the invocation of the deity, just like in
the Bible. Lysias writes as follows: “When he had sworn, invoking
annihilation on himself and his children...;”?” Demosthenes writes of one
who swears “on (kata) his children,” presumably referring to a similar
oath.?8 But a surety is never invoked in Greek literature with the

25Gee above, Chapter 3.

26Gee Liddell and Scott, s.v. ma and ne.
27Lysias, Eratosthenes xii, 10.
28Demosthenes, De Falsa Legatione, 292.
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prepositions ma or ne. The Greeks, like the ancient Israelites, had curse-
type oaths and executor-type oaths, but no surety-type oaths in which
the surety’s name is invoked without further clarification.?®

Although the vast majority of Greek oaths are executor-type oaths
invoking the gods, the Greeks were often reluctant to appoint deities
explicitly as executors of their oaths. They therefore substituted simple
nouns such as “dog,” “goose,” “plane tree,” and various vegetables for
the names of the gods.’? According to some scholars, the first
replacement nouns rhymed or sounded like the names of various gods;3!
only at a later stage did they begin to use any noun as a substitute for the
deity. An oath in which a common noun is used instead of the name of a
god is termed rhadamanthuos horkos, a rhadamanthian oath, after the
legendary king Rhadamanthys of Crete who is supposed to have ordered
his subjects to refrain from swearing by the gods themselves.3?

29In some oath formulae it is unclear whether the person invoked is invoked as
executor or as surety; however, Lidell and Scott understand all of these cases to
be executor-type oaths. Helen in Euripides’ Helen swears to her husband, the king
Menelaeus, by his head, to kill herself if he dies: hagnon horkon son kara katomosa (1.
835). If he is dead, he is in no position to act as either executor or surety, but
clearly one or the other is intended. However, Lidell and Scott, s.v. katomnumi,
define the verb “call to witness, swear by,” thus making it clear that in their view,
at least, in this and other cases in which katomnumi is used, the entity invoked is
an executor. In a fragment from Callimachus’ Lock of Berenice, a lock of Queen
Berenice’s hair swears to her that it was cut off of her head against its will: “I
swear by your head and by your life,” sen te karen omosa son te bion (fragment 3).
From the fragment itself it is unclear whether the beloved queen is invoked as a
surety for the truth of the statement, or whether she is appointed executor of the
oath. However, Catullus’ Latin translation preserves the end of the oath, which
makes it clear that Berenice is invoked as executor: “I swear by both you and
your head, by which, if any swear vainly, let him reap a worthy recompense”
(Catullus 66). Since the recompense is to be reaped by the swearer himself, it is
clear that Berenice and her head are executors, and not sureties. In the Iliad, Hera
swears by earth, heaven, “and the dripping water of the Styx, which is the biggest
and most formidable oath among the blessed immortals,” as well as Zeus’ head,
and the marriage bed of Hera and Zeus (Iliad 15, 37-39). While the last might
conceivably be considered a surety, (“let our marriage break up if I am lying”), in
context it is clear that all are invoked as deity- or sacred-object-type executors. In
ancient Greece, the gods alone took oaths by sacred objects such as the Styx and
their own marriage bed; mortals always invoked the gods as executors. See
Liddell and Scott, s.v. horkos.

30See Cratinus (ed. Kock), fragment 231; Sosicrates in Jacoby, Fragmente der
griechische Historiker, 461, fragment 3; the scholia to Plato’s Apology 22a, Republic
398e, and Phaedrus 228b; Zenobius v, 81; Philostratus, Vita Apollonius vi; and
Lieberman 1942:125-128 and citations there.

31See Kock’s commentary to Aristophanes’ Birds, 1. 521.

3250sicrates (see above, note 30).
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S. Lieberman understands much rabbinic oath terminology in light of
this classical Greek usage. In his chapter on oaths and vows in his book
Greek in Jewish Palestine, Lieberman cites three types of rabbinic oaths
which in his view echo the Greek practice of using substitutes for the
divine name in oaths.

The first category of oaths cited by Lieberman are oaths %8 »ma: “by
the life of my/your head,”3? “by the life of the fig-picker,”3* “by the life
of my son,”%% and “by the life of the king.”3¢ This type of oath, often
referred to inexactly as a neder in rabbinic literature, is actually a
substitution oath of the Greek type, according to Lieberman.?” According
to Sifre Bemidbar 153, an oath proper is tantamount to an oath by the
king himself, while a neder (in the sense of substitute oath) is like an oath
by the life of the king.3® In fact, the Romans distinguished between oaths
by the genius (or divinity) of the emperor and oaths by his welfare and
safety.? Lieberman is uncertain of the practical difference between these
two types of oaths. He sees both of these as executor-type oaths, but the
latter is limited in that it is connected with the life-span of an individual.
Thus an oath by the life of the emperor is a rhadamanthian substitute for
an oath by the emperor himself as divinity,4’ and presumably the
rabbinic oaths “by the life of my head,” “by the life of my son,” “by the
life of the fig-picker,”4! are likewise substitutes for oaths “by God.”

The second category of oaths cited by Lieberman are oaths by
ordinary objects lacking any sanctity, true rhadamanthian oaths.
Lieberman cites only one example of this in rabbinic literature: the
reference in Mishnah Nedarim 2:5 to one who vows a herem and then
claims to have been swearing or vowing by the herem of the sea
(=fishnet). Lieberman cites the use of “fishnets” as a rhadamanthian
substitute in a play by Aristophanes,*? and cites the Mishnah as evidence
that such oaths were current in Jewish Palestine.43

33Mishnah Sanhedrin 3:2, Tosefta Sanhedrin 5:1.

34Tosefta Sanhedrin 5:1.

35Mekhilta Pisha, paragraph 16.

36Tosefta Sotah 6:1, Sifre Bemidbar 153.

37Lieberman 1942:115, 119.

38See below, section 7.

39See Lieberman 1942:118-119 and literature cited there. But see below, section 6.
40Ljeberman 1942:119.

41 jeberman 1942:127-128, but see note 99 there, and note 43 below.
42Arist0phanes, Birds, 1. 194.

43Gimilarly, Lieberman suggests in a footnote that perhaps “by the life of the figs”
should be read in Tosefta Sanhedrin 5:1 instead of “by the life of the fig-picker,”
in which case it would be an example of a true rhadamanthian vegetable oath.
But see below, note 53.
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Finally, Lieberman considers oaths by an offering, by Jerusalem, by
the altar, by the ram, and the like, which for the most part are considered
unacceptable according to tannaitic law,4 to be popular oaths by
substitutes for the divine name current in Jewish Palestine.*®

[4] The Greek Model Cannot Explain Rabbinic Usage

Analysis of each of these categories, however, indicates that the
Greek model is inappropriate and insufficient to explain the rabbinic
usage. An oath by the life of one’s head or by the life of one’s son can
hardly be considered an executor-type oath, in which one’s own life or
the life of one’s son is used as a divinity substitute. Rabbinic literature is
replete with the adjuration 7°n2,4 or simply 71,4’ “[swear to me on] your
life,” and it is clear that in these cases the swearer is asked to put his own
life on the line as surety for the truth of his statement. Surprisingly, 77n is
used not only as an adjuration (“Swear to me on your life”), but also very
frequently as an oath (“[I swear on] your life”).48 This is apparently a
projection of »1n onto the addressee, in keeping with the rabbinic practice
of not cursing oneself explicitly.#’ Although we rejected Segal’s theory
that the biblical joB1 °n is a projection of a self-imprecation onto the
addressee,” it would seem clear that the rabbinic 7°n oath should be
understood thus, since virtually every adjuration imposed by another of
this type has 7°m (implying the oath »ma), but virtually every oath has
Tna as well, and not N3 as expected.>! The response to Jm 5 vawn,
“swear to me on your life,” must thus have been 7'n[2 vaw "], as a
substitute for »nfa vyaw: *x]. Thus the oaths y»pi1 »r3, 127 »n3, "wi) »Ma and
Tnn »m2 are not rhadamanthian type oaths in which the divine name is
replaced with these terms, but surety-type oaths like »n/9n, in which
these lives are made surety for the truth of the oath.

There is likewise no hard evidence for true rhadamanthian oaths in
rabbinic literature. The only example of the use of ordinary objects in

44500 Mishnah Nedarim 1:3-4, Tosefta Nedarim 1:2.

451 jeberman 1942:129-139.

46Gee Mishnah Sanhedrin 3:2, Tosefta Sanhedrin 5:1, Numbers Rabbah 2,
Deuteronomy Rabbah 1, and other citations in the Ben-Yehudah Dictionary,
volume 3:1520, s.v. ’n.

47Gee references and citations in Tur-Sinai 1956:185; the Ben-Yehudah Dictionary,
volume 3:1517, s.v.n.

48Gee citations in the Ben-Yehudah Dictionary, volume 3:1517-1520, s.v. 'n.

49Gee above, notes 6 and 17.

50See above, section 1.

51Gee also Tur-Sinai 1956:186. His explanation, however, that the oath 71 began
as a divine oath meaning “your life is my hands” is rather far-fetched. This
sounds like a threat, and thus would be inappropriate in a divine promise of
reward.
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rabbinic oath formulae cited by Lieberman is Mishnah Nedarim 2:5,
which reads as follows:

If one vows a herem and then says “I was only swearing by a fishnet
[herem]...the Rabbis say that we try to release him from his vow on
other grounds, and we instruct him not to act light-heartedly with
respect to vows.>?

This text is best understood in its plain sense: the votary vowed a herem
and then claims to have been facetiously vowing by a fishnet. There is no
evidence whatsoever that such an oath or vow was taken seriously by
the Jews of Palestine. On the contrary, the mishnaic usage makes it clear
that the votary could not imagine anyone taking a vow by a fishnet
seriously, and therefore he wishes to avoid being bound by the herem. It
is true that PT tells of a man who actually claimed to have been swearing
by a fishnet under these circumstances; however, this hardly indicates
that the word herem was used in rhadamanthian oaths in the sense of
“fishnet.” The man improvised this explanation in order to renege upon
his vow.53

The third category of oaths cited by Lieberman, oaths by the offering,
by the Temple, by Jerusalem, by the ram, and the like, are oaths by sacred
objects. These oaths are not substitute formulae of any kind: the sacred
object itself is thought to have the magical power to bring about a curse
in the event of perjury. This type of oath was common in many ancient
cultures,® but is quite rare in Greek or Hellenistic culture.>® For the most
part, the Rabbis forbade the use of such oaths;* the people nevertheless

52PT Nedarim 2:5, 37c. The Talmud states that a single person vowed all the vows
and made all the claims of facetiousness mentioned in Mishnah Nedarim 2:5.
Thus, even if we were to consider the story historical, it would hardly indicate
that the oath “by the fishnet” was common in Palestine, pace Lieberman 1942:128.
53The only other such oath cited by Lieberman, the oath “by the life of the figs,”
y°ph »n3, is an alternate vocalization of an oath cited in Tosefta Sanhedrin 5:1 (see
below, section 6). Lieberman cites this vocalization as a possibility only, in a
footnote (Lieberman 1942:128, note 99). The context, however, clearly indicates
that the reading y»pin »ma, “by the life of the fig-picker,” is to be preferred. The
oath in the Tosefta is prompted by the adjuration “Vow to me by the life of your
head.” It would thus seem that the swearer himself was a fig-picker, or else he
transferred his own curse onto the head of the fig-picker.

54See Crawley 1917:431-432.

550nly the gods swore by objects, rather than gods, in ancient Greece. See above,
note 29. But cf. also the scholion to Aristophanes’ Birds, 1. 521, where it is asserted,
apparently erroneously, that the rhadamanthian oath “by the goose” is an oath
by a sacred object used in augury.

5géee above, notes 44 and 45.



Shevuah 137

continued to use such formulations,’” and some of them were sanctioned
by some of the Rabbis.>

[5] Roman Oath Types and Rabbinic Usage

Lieberman’s attempt to connect these three oath types with Greek
cultural influences is thus doubtful. Nonetheless, the question must be
asked: How did these rabbinic oath formulae develop? How is it that
surety-type oaths by the life of the swearer or a substitute (“77n”) are so
common in rabbinic literature, when these are unattested in the Bible, in
the ancient Near East, and in Greece? Moreover, how did the formula
n%8 1, so similar to the biblical formula "% °n, develop in rabbinic
Hebrew with so different a meaning? And how did the custom of
swearing by sacred objects, which is hardly known in ancient Israel or
Greece, develop in Jewish Palestine of the rabbinic era?

The answers lie in the influence of another culture, that of Rome.
These oath types are Roman oath types, poorly understood in the Eastern
empire,> but nonetheless quite common.

In addition to simple executor-type oaths by the gods, classical Latin
authors often refer to surety-type oaths invoking the swearer himself and
his loved ones, and even a beloved addressee; executor-type oaths
invoking the spirits of the dead; and sacred-object-type executor oaths, in
which an object is deemed capable of wreaking vengeance on the
perjurer.®® These types of oaths are used interchangeably; occasionally, a
single oath will mix the various types. In all types of Roman oaths:
divine executor oaths, surety-type oaths, executor-type oaths invoking
spirits, and executor-type oaths involving sacred objects, the noun,
proper noun, or pronoun is introduced by the preposition per. Thus
Horace refers to an oath by (per) the swearer’s head (surety-type),®! Pliny
the Younger refers to “the worse than perjury of a man who swears a
false oath on (per) the life his son...calling down the wrath of the gods on
the head of his unfortunate son” (surety-type),®? while Juvenal refers to
the lying Greeks who swear an oath on (per) someone else’s head (surety-

57Lieberman 1942:130-131.

585ee above, Chapter 1, note 38.

59Gee references to Philo and Athanaeus of Nacritus below, section 6.

60In addition to the references cited below, see summary and classification of
Roman oaths in Smith 1890, s.v. jusjurandum.

610des 2,8,5-6.

62Epis‘des 11, 20.
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type).3 Juvenal also refers to an oath by (per) the gods” weapons,%*
clearly not a surety oath but a sacred-object-type oath. That same oath
also contains a curse called down upon the life of the swearer’s son.6>
Ovid cites the following oath: “Yet you had sworn that you would ever
be comerade of mine, by me and by your eyes.”% In this case it would
seem that both the swearer’s eyes and the addressee are invoked as
sureties, though the addressee may be an executor. Similar is the
following citation, also from Ovid: “swearing it by his own head and by
thine, which I know he counts not cheaper than his own.”¢” In this case it
is clear that both the swearer and his beloved are sureties. Virgil®® and
Silius Italicus®® refer to Aeneas’ oaths by (per) the head of his son, and,
according to Virgil, Aeneas’ son, Ascanius, continued to swear by his
own head, by which his father used to swear.”

Often a single oath will contain a list of two or even all three types of
nouns: sureties, sacred objects, and executors. For example, in the
following citation from Martial, a sacred object is cited along with a
surety: “You swore by your sacred rites and by your head.””! In two
other oaths cited by Ovid, sacred objects, beloved sureties, and executors
are invoked side by side:

By my weapons, the torch and arms, by my mother, and by
Caesar’s head....”2

By the bones of my wedded lord, bones ever to be held sacred in
my eyes, and by the brave souls of my three brothers, now spirits
divine...and by your head and mine, which we have laid each to
each, and by your sword....”?

It is thus Roman culture, not Greek, that influenced popular oath
formulae in Jewish Palestine. Adjurations such as “vow/swear to me on
your life,” and the corresponding oath 7°n, “by your (i.e. my) life;” oaths
by “the life of my head,” “the life of my son,” “the life of the fig-picker”
and the “life of the king” are surety-type oaths invoking the swearer

63Juvenal VI, 16. The reference to the Greeks in no way indicates that Juvenal
actually knew of Greek oaths of this type. The Greeks are cited as notorious liars,
who would use any trick to lie safely under oath. See commentaries, ad loc.
64uvenal XIII, 77-83.

65Juvenal XIII, 84-85.

66 Amores 11, 16, 44.

67Tristia V, iv, 45.

68See Pease 1935:310 to Aeneid 4:357.

69Silius Italicus 8:106.

70 Aeneid 9:300.

"Martial IX, 48, 2.

72Ex Ponto 3, 3, 68.

73Heroides 11, 103-110.
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himself or those he loves, common in Roman literature but rare or non-
existent in Greek.” Similarly, oaths invoking sacred objects are common
in Roman sources but not in Greek.”> On the other hand, the Greek
custom of substituting an ordinary noun for the name of the divine
executor in an oath is not attested in rabbinic literature.

[6] Further Examples of Roman Influence

Other Palestinian sources cited by Lieberman should likewise be
understood in light of Roman, rather than Greek, usage. Matthew 5:36 is
cited by Lieberman’® as an example of an oath in which a profane (not
sacred) object (“the head”) replaces the name of God:

And do not swear by your head, for you cannot make one hair
white or black.

But the head here is clearly a surety. Jesus mocks the custom of swearing
on one’s head, since the curse is ineffective.

In Midrash Shir Hashirim Rabbah 2:7 the adjuration of the daughters
of Jerusalem by the mxax (“deer”) and the m>s (“gazelles”) (Song of
Songs 2:7) is variously interpreted:

By what did he adjure them? Rabbi Eliezer says by heaven and
earth (“the hosts,” mnax, of heaven and earth)...the gazelles, these
are the beasts of the field...

Rabbi Hanina bar Papa says by the Patriarchs and Matriarchs, who
did my will (vax)...

Rabbi Judah ben Simon says by the circumcised host (mi 12 w7 82x),
whose blood is shed like that of deer and gazelles...

The Rabbis say by the generation of [the Hadrianic] persecution,
who did my will ("a%) and shed their own blood like the deer and
the gazelle on my account.

Lieberman understands all of the above as divinity substitutes.”” But
these are hardly akin to the Greek rhadamanthian substitutes. Heaven
and earth and the beasts of the field are invoked as executors in their
own right, elements of nature that are called upon to wreak vengeance
upon the perjurer (cf. our colloquial “May lightning strike me if...”), in a
manner similar to that of the Roman oath by the gods” weapons”® or by
the sacred land.”? The Patriarchs and Matriarchs are also executors,

74Gee above, notes 27-29.

75See above, notes 29 and 55.
76Lieberman 1942:137, note 163.
771 ieberman 1942:124, note 77. .
78Juvenal XIII, 77-83.

79Gilius Italicus 8:106.
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invoked in a manner similar to “the souls of my three brothers, now
spirits divine” in a Roman oath.20 On the other hand, the circumcised
host (Israel), and more specifically the Jews of Hadrian’s time, are
invoked as sureties: if the oath is fulfilled, the Jews will live; if not, they
will die, as they did under Hadrian.8!

There is one Jewish source, however, which does seem to indicate
that Jews used oath substitutes in order to avoid using God’s name, in a
manner similar to that of the Greek rhadamanthian oath. This is Philo’s
discourse on oaths, in which he expresses a preference for oaths which
avoid mention of God’s name. Philo writes as follows:

And if indeed occasion should force us to swear, the oath should be
by a father and mother, their good health and welfare if they are
alive, their memory if they are dead. For parents are copies and
likenesses of the divine power, since they have brought the non-
existent into existence. In the laws we read of one of our first
founders, who are particularly admired for their wisdom, that he
swore by the fear of his father....82

but also a person may add to his ma or ne, if he wish, not the highest
and most venerable and primal cause, but earth, sun, stars, heaven,
the whole universe. For these are worthy of highest respect....83

Philo clearly interprets the oaths common in his time as rhadamanthian
oaths. The beings and objects invoked are substitutes for the divine
name, and not sureties for the truth of the oath. Philo insists that in
contradistinction to the Greek practice, the Jew use substitutes which are
objects of veneration in their own right, rather than mere common
nouns.

However, it is likely that Philo is merely interpreting the common
Roman practice of his day in light of Greek usage. The oaths cited were
originally executor-, surety- and sacred-object-type oaths, common in
Roman practice. It is Philo who reinterprets them as divinity-substitute
oaths. The health and welfare of the swearer’s parents were clearly
invoked as sureties, not as objects of respect cited as executors or
substitutes for the divine name. If Philo (and Lieberman) were correct,

800vid, Heroides III, 103-110.

811 jeberman 1942:125, note 77, also cites IV Maccabees 10:15, “By the blessed
death of my brothers, by the everlasting destruction of the tyrant....” These may
in fact be Philonic type rhadamanthian oaths by “things worthy of the highest
respect” (see immediately below), as suggested by Lieberman, but they may also
be oaths by abstract “sacred objects.” Cf. Hera’s oath by her marriage bed (Iliad
15:37-39), clearly meant to symbolize her sacred marriage itself, and Aeneas’ oath
“by this sacred land” (Silius Italicus 8:106).

82Philo, de Specialibus Legibus I, 2. '

83Philo, de Specialibus Legibus II, 5.
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we would have expected the parents themselves to be invoked, and not
their health and welfare. It may be that the memory of the parents is a
type of divinity substitute, or alternate executor, akin to the “brave souls
of my three brothers, now spirits divine,” although it is also possible that
the memory of the parents is invoked as surety: if I speak falsehood, may
the memory of my parents be blotted out. On the other hand, heaven and
earth, the sun, the stars, and the cosmos could hardly be considered by a
religious Jew substitutes for the divine name. The natural elements
themselves are called upon to punish the offending perjurer, as we saw
in Roman literature. These types of oaths are typical of Roman culture, as
we have seen.

Philo’s misunderstanding of Roman oaths is typical of that of the
Hellenistic writers of Roman Egypt. Thus Athenaeus of Nacritus, a third-
century C.E. Greek writer of Egyptian origin living in Rome, writes:
“That people regarded the head as sacred is clear from the fact that they
swore by it,”8 even though it is clear that when human heads are
invoked in Roman oaths, they are invoked as sureties, and not as sacred
executors.

A striking parallel to Mishnah Sanhedrin 3:2 and Tosefta Sanhedrin
5:1, cited by Lieberman as examples of rabbinic substitute oath formulae,
is found in Roman law. Mishnah Sanhedrin 3:2 reads as follows:

If someone was obligated to swear to his fellow, and the fellow said
to him “Vow [i.e. swear] to me [instead] by the life of your head,”
he can retract his statement....

The Tosefta further clarifies:

And thus said Rabbi Judah: Whoever was obligated to swear to his
fellow in court, and the fellow said to him “Vow to me by the life of
your head,” and he agreed, cannot retract. And it happened that
someone who was obligated to swear to his fellow in court vowed
to him by the life of the fig-picker, and he accepted the oath.

As we have seen above, Lieberman considers the vows “by the life of my
head” and “by the life of the fig-picker” substitutes for oaths “by God.”
In fact, however, we have shown that these are not mere substitutes, but
a different sort of oath entirely. Instead of invoking God as executor of
the oath, a human life is submitted as surety for the truth of the oath.
This very situation is described clearly in the Digest of Justinian, in the
name of the jurists Ulpian and Paul:
An oath ought to be sworn just as it is tendered. In the other case, as

where [ tender you an oath by a god and you swear on your head,
or on that of your sons, the oath is not to be held good. Yet if I tell

84 A thenaeus of Nacritus 2, 66c.
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you to swear on your salvation (welfare), and you so swear, that
will be valid.8?

The law is identical to that of the Tosefta. Only if the adjurer is willing to
accept an oath “on so-and-so’s head” is this type of oath acceptable in
court. Note that in Latin, as in Hebrew, the same preposition (Latin per,
Hebrew b-) is used for oaths “by God” and oaths “on so-and-so’s life.”

In Roman Egypt we find oaths by the king or emperor, as executor,3
side by side with oaths by the life of the king,%” as an object of affection
whose life would be forfeit in case of a lie. The latter were taken as a
token of affection for the king,® although swearing on the king’s life
could clearly be interpreted otherwise. Thus the Rabbis assert that Joseph
intentionally swore two false oaths “by the life of Pharaoh,”8° and
Tertullian takes pains to assert that the Christian practice of swearing by
the welfare of the emperor is not a Christian trick designed to place the
emperor’s welfare in jeopardy, but a sign of love for the emperor.%°
Perhaps it is in this light that Caligula’s edict demanding that the people
swear by his genius (or “divinity”)?! should be understood. The people
may have been accustomed to swear on the welfare of this unpopular
emperor, and Caligula feared that they did so out of disrespect. He
therefore insisted that the name of his genius be invoked as executor, and
not as surety.”?

Lieberman is unsure of “the practical implications of the difference
between these two kinds of oaths,”® oaths by the king’s genius and
oaths by his welfare, since in Lieberman’s view the king’s welfare is
merely a substitute for the king’s genius. According to Lieberman, in the
latter type the king’s divine nature is appointed executor of the oath,
while in the former the king’s welfare is used as a substitute for his
divinity, but in either case the intent is to invoke an executor. However,
the fact that Romans had both executor- and surety-type oaths makes the
distinction clear: an oath by the king’s divinity as executor is a clear sign
of respect for the king, with practical implications as far as the

85Digesta XII, 3-5.

86See citations in Lieberman 1942:118; Smith 1890:662-663.

87See Smith 1890:663 and citations there; Lieberman 1942:116, note 23.
88Tertullian, Apology, XXXII; Tosefta Sotah 6:1. See Lieberman 1942:118-119.
89Genesis Rabbah 91.

Tertullian, Apology, XXXII.

91Gyetonius, Caligula, 27. For the meaning of “genius” in this context, see OCD,
s.v. “genius.”

92Cf. also Tosefta Sotah 6:1: “A person does not swear by the king unless he loves
the king.” Perhaps this is an example of Jewish apologetic aimed at the Romans,
akin to that of Tertullian. In that case, “swear by the king” would mean “swear
bgz the life /welfare of the king,” as opposed to his genius or divinity.
93Lieberman 1942:118.
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punishment for perjury is concerned. An oath with the king’s life or
welfare as surety can be a sign of affection for the king, but it can also be
a roundabout way of bringing a curse on the king’s head, or at least a
sign that jeopardizing the king’s life is of little consequence to the
swearer.

[7] Rabbinic Surety-Type Sanction Oaths and
Doubly-Conditional Rabbinic Prohibitive Vows

Lieberman points out that oaths in which the divine name is
“replaced” by another noun are often referred to as neder, rather than
shevu’ah,* but he does not clearly explain the reason for this. According
to our analysis, the reason is clear. Rabbinic oaths in which names other
than that of God are cited are surety-type sanction oaths, rather than
executor oaths. As such, they resemble the rabbinic neder, and are
therefore easily confused with the rabbinic neder.

In Chapter One, we showed that the rabbinic neder originated as a
dedicatory vow which cannot possibly be fulfilled as vowed: If a man
says “the food that I eat is gorban,” no food is actually given to the
Temple, but the man is forbidden to eat.®® If he does in fact eat, a sanction
ensues automatically: the food he is eating becomes sacred Temple
property, and therefore he is guilty of trespass. This type of dedicatory
vow thus becomes a substitute for a future-tense oath. Instead of saying:
I swear by God that I shall not eat, the votary dedicates the food that he
is about to eat to the Temple. The practical difference between the two is
this: if he swears by God, God is asked to punish him if he violates his
oath; if he dedicates the property to God when and if he eats it, the
sanctions that ensue are legal consequences: death or lashing for
trespassing upon Temple property intentionally; an asham sacrifice for
trespassing unintentionally.%

Moreover, the Rabbis found a means by which vows could be
substituted not only for future-tense negative oaths, but also for past-
tense oaths and future-tense oaths that do not involve derivation of
benefit from specific objects. Instead of swearing to his wife “I swear by
God that I shall divorce you,” a man can say “All the produce in the
world is gonam upon me [= all the produce in the world is gorban if I eat
it] if I do not divorce you.”?” If he takes an oath to divorce his wife, God
is called upon to punish him should he fail to do so. If he makes a
doubly-conditional neder to divorce his wife, and fails to do so, he is no

94 jeberman 1942:117-118.

9See above, Chapter 1, section 2.

96See above, Chapter 1, note 8; Chapter 3, note 43.
97Mishnah Gittin 4:8, BT Gittin 46b.
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longer permitted to eat agricultural produce. If he does not divorce her
and eats agricultural produce, he is liable for trespass against Temple
property.

Or take the following example: instead of saying “I swear by God
that this produce belongs to the king,” a man can vow “My property is
gonam upon my wife and children [=my property is qonam if my wife and
children make use of it] if this produce does not belong to the king.”?8
This doubly-conditional vow dedicates the votary’s property to God if
and when his family makes use of it, and then only if he is lying about
the status of the produce. In effect this is tantamount to swearing that the
produce does not belong to the king, since he cannot allow himself to cut
his family off from his property either legally or morally. The difference
is that if he swears that the produce belongs to the king, God is called
upon to punish him if he is lying; if, on the other hand, he makes a
conditional dedicatory-prohibitive vow to that effect, the sanction is that
his family can no longer derive benefit from his property, and the legal
consequences inherent in this fact. The conditional neder is thus very
similar to the biblical sanction-type oath “if I forget you, O Jerusalem, let
my right hand wither.” If the swearer forgets Jerusalem, a consequence
spelled out in the oath will ensue. If the votary fails to divorce his wife,
he is forbidden to eat produce, as specified in his vow. Both of these can
be distinguished from the executor-type oath invoking God. In the latter,
the punishment is left-up to the executor; in the first two, the punishment
is specified by the swearer or votary.

It is no wonder therefore that the verb 97 is often used with surety-
type oaths. These oaths have as much, if not more, in common with
rabbinic vows than with classic biblical or rabbinic oaths. The surety-
type oath offers the life or welfare of the swearer or his loved one as a
surety for the execution of the oath, just as the conditional vow specifies
the sanction that will ensue to the votary himself or his loved one if he is
lying. It is in this light that we should understand the comment in the
Sifre Bemidbar 153:

What is the difference between vows and oaths? Vows are like
vowing by the life of the king; oaths are like swearing by the king
himself.

Conditional vows are a lot like ”Vowing” by the life of the king; in both
cases an unthinkable sanction, impossible to carry out, is mentioned.
Qaths, on the other hand, are invocations of God as executor. As such,

o M

they are comparable to the Roman oath by the emperor’s “genius” itself.

9%8Mishnah Nedarim 3:4. See below, Chapter 6, note 6, and reference cited there.



Shevuah 145

[8] The Divine Name in Rabbinic Oaths

One further crux that has plagued Talmud commentators for
centuries® can be elucidated on the basis of the distinction between
surety-type oaths and executor-type oaths. Mishnah Shevuot 4:13 reads
as follows:

[If one swears] “by heaven and earth,” he is not liable. “By
Adonai,” “by YH,” “by Shaddai,” “by Sebaoth,” “by the gracious
and merciful one,” “by the patient one, most kind,” and by all of the
divine epithets, he is liable.

The mishnah'’s insistence upon the use of an actual divine name in an
oath is puzzling in light of the oaths cited as halakhic paradigms
throughout rabbinic literature, and in Mishnah tractate Shevuot in
particular. In halakhic discourse, the oath formula is almost exclusively
-v maw followed by a direct statement. Mishnah Shevuot 3:1 lists the
four basic types of oaths: future-tense positive, future-tense negative,
past-tense positive and past-tense negative. The four classic formulae are
all given in terms of the simple oath formula -v mnaw: “shevu’ah that I
shall eat,” “shevu’ah that I shall not eat,” “shevu’ah that I have eaten,” and
“shevu’ah that I have not eaten.”

On the other hand, the oath formula v 732w is almost never found in
citations, whether real or artificial, of rabbinic conversation in rabbinic
narrative.1% The oaths found in rabbinic dialogue are of various types.
We have already noted the common sanction-type oath formula -» 7n,
“On your [=my] life that....” We also find the executor formulae ooxn101
and on.102

What are we to make of this evidence? One mishnah, Shevuot 4:13,
insists that a divine name be cited in an oath, but the usual examples of
oaths given in the Mishnah have instead the word shevu“ah. In dialogue,
by contrast, the shevu'ah formula is never used, and instead we have
various formulae: an executor formula citing a divine name, an executor
formula citing Moses, and a surety formula, 7.

Various possibilities present themselves. The most obvious is that
shevu’ah is not a genuine oath formula at all, but a rabbinic device to
avoid using actual oaths in halakhic discourse, when no actual oath is
intended. In practice, Mishnah Shevuot 4:13 insisted upon the use of a

9See Yaffin-Ritba appendix 1977:23-26.

100The only clear example is BT Nedarim 25b, where the formula #nmap is cited in
an amoraic oath. However, this may be a late reworking of a parallel in BT
Shevuot 26a, where the oath formula is not mentioned explicitly. See Epstein
1963:62, De Vries 1968:198-199; but see Benovitz 1993:407.

101Gee citations above, Chapter 4, note 16.

102Gee citations above, Chapter 4, note 19.
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divine name, and the word shevu'ah used in other examples of oaths
merely represents the divine name in halakhic discourse. The people,
however, including rabbis, nonetheless used oath formulae such as 7n
and nwn, in addition to the classic o'nbs. These were considered
legitimate by some of the Rabbis, although not according to Mishnah
Shevuot 4:13.

However, this cannot be the case. Although the use of shevu'ah as an
oath formula is nowhere clearly attested in rabbinic dialogue, we do
have indirect evidence that shevu’ah was an actual oath formula, and that
it was rather common in popular usage. Mishnah Nedarim 1:2, which
lists the substitute votive formulae, considers nmaw, ip1aw and an oath “by
"mn” legitimate oath substitutes. These clearly hark back to the standard
formulae shevu’ah and “by mon.”103

It is therefore clear that when the Mishnah cites the shevu'ah formula
in its examples it is not merely using the term shevu‘ah as a handy
substitute for the divine name, but is reflecting common legitimate
practice. Why then does Mishnah Shevuot 4:13 insist upon the use of the
divine name?

Some of the medieval commentaries explain that both the word
shevu’ah or some other oath formula and the name of God are
necessary.!% Thus, when the Mishnah speaks of an oath “that I shall eat,”
boww mnaw, the actual formula is oW o2 nviaw, and the word oiora
was left out from this and other paradigms in order to avoid the
unnecessary use of God’s name in halakhic discussion. However, this too
is unlikely, for the reason cited above: Mishnah Nedarim 1:2 considers
mpaw, mmaw and an oath “by Mohi” to be oath substitutes on a par with
one another. If iMaw were a substitute for the word shevu’ah in an oath
formula, and *mn were a substitute for wn which in turn replaces the
divine name, they would hardly have been listed together. Moreover, as
we have already mentioned, oaths cited in the course of conversation
almost never use the word shevu ah.

The most satisfactory explanation is therefore that of other medieval
authorities, who explain that an oath can consist either of the words
- 1w followed by a direct statement or of a direct statement with the
divine name, and both are equally binding.1% This is consonant with the
evidence presented above, since the word shevu'ah probably originally
referred to seven (vaw) curses called down upon the head of the swearer

103gee above, Chapter 4, section 1, notes 19-24.

104Maimonides, Mishneh Torah, Shevuot 2:3, inter alia. For detailed survey and
analysis of the various medieval views on the subject, see Yaffin-Ritba appendix
1977:23-26.

105Rabbenu Nissim to Shevuot 36b, Ritba to Nedarim 2a.
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in case he perjures himself.1% Like biblical oaths, rabbinic oaths can thus
be either executor-type oaths invoking God’s name (o1987) or that of a
spirit (mn ,Mwn), or curse-type oaths in which the curses are not made
explicit (- aw). In addition, rabbinic literature is replete with surety-
type oaths, in which the swearer offers his own life or that of a loved one
as surety for the truth of the oath. In rabbinic literature, 771 or J»ma is
often used in such oaths instead of »n or »m3, the curse being projected
onto others.10

106See Greenberg 1971:1296.

1071t is unclear whether one who takes a false surety- or curse- type oath could be
considered taking the name of the Lord in vain (Exodus 20:7), or swearing falsely
in God’s name (Leviticus 19:12). See Yaffin-Ritba appendix 1977:23-26.
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HATARAT NEDARIM:
The Dissolution of Vows

[11 Hatarat Nedarim and Lack of Proper Intent

Biblical law makes no provision for the dissolution of vows and
oaths. The Israelites honor their treaty with the Gibeonites, sanctioned by
oath, even though the Gibeonites acted in bad faith, and the treaty was
sworn to under false pretenses (Joshua 9:15-27). Jephthah is obligated to
sacrifice the first living being he encounters upon his return from battle
even when this proves to be his daughter (Judges 11:35). The Israelites
carry out their sworn resolution not to intermarry with the Benjaminites
even though they regret it (Judges 21:1-7). From these stories and others!
it is apparent (a) that misinformation, misunderstanding, and unforeseen
events are not grounds for the dissolution of an oath or vow, and (b) that
no one has the authority to absolve the votary of his vow or oath.2

In I Samuel 14:45 Jonathan is condemned to death for violating his father Saul’s
adjuration, but is “rescued” by a counter-oath of the people, not to carry out the
execution that day. Read with LXX mz> ovin instead of MT mn» jmarnn (see McCarter
1980:248). It would seem, however, that the curse of Saul’s adjuration was never
lifted. Jonathan dies shortly thereafter (I Samuel 31:2). )

2The Rabbis, who anachronistically retrojected their own institution of hatarat
nedarim and their conception that oaths made without proper intent are not
binding onto the biblical stories, explain that Joshua decided to keep his treaty
with the Gibeonites in order to “sanctify God’s name” (BT Gittin 46a). On the
other hand, Judges 21 is interpreted as an example of hatarah; the Benjaminites
were permitted to take the virgins of Jabesh-Gilead as wives only after the oath
was rescinded (PT Taanit 4:11, 69c). According to Genesis Rabbah 60:3, Jephthah
was too proud to apply to the high priest Phineas for absolution from his vow.

149
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The Rabbis, however, considered vows which by convention were
mere bargaining tactics® or figures of speech,* vows based upon
misapprehension,® and vows which could not be fulfilled by reason of a
constraint beyond the votary’s control® not binding. Moreover, they felt
themselves empowered to absolve the votary of his vow and the swearer
of his oath, in these and other circumstances.” An early mishnah, which
dates according to some scholars to Herodian times,® and according to
others to the rabbinic assembly at Yavneh shortly after the destruction of
the Temple,’ acknowledges the fact that these rabbinic laws regarding
the dissolution of vows have no basis in Scripture: “The dissolution of
vows flies in the air and has nothing to stand on” (Mishnah Hagigah 1:8).
The precise meaning of the phrase o°m ", literally, “the dissolution of
vows,” is unclear. It may refer to the rabbinic view that vows based upon
misinformation or convention of various types are not binding,1° or it
may refer to the rabbinic notion that a person can seek the dissolution of
any vow from a rabbi.!!

How and why did these rabbinic notions arise? H. Albeck cites the
gloss on Mishnah Hagigah 1:8 found in Tosefta Hagigah 1:9: “The
dissolution of vows flies in the air and has nothing to stand on, but the
sage can dissolve a vow by means of his wisdom,” in order to show that the
role of the sage in dissolving vows is similar to the role of the tax lawyer:
he finds loopholes which render the original vow not binding.1? In
general, these loopholes have to do with intention: the vow as executed
would involve more than the votary had intended.!® The Rabbis in
general, and the school of Hillel in particular, considered intention a

3pnr 1, literally “vows of encouragement.” See Mishnah Nedarim 3:1.

4man M, “vows of gross exaggeration” made in casual conversation. See
Mishnah Nedarim 3:2; Benovitz 1993:554-592.

Smaxw 7. See Mishnah Nedarim 3:2; Benovitz 1993:401-407, 538-541.

6pome . See Mishnah Nedarim 3:3. This category also includes vows made
under duress; see Mishnah Nedarim 3:4; Benovitz 1993:401-407.

7See Mishnah Nedarim Chapter 9, and sources cited below, notes 21, 43, and 44.
8Epstein 1957:46-47.

9Efrati 1973:50-55.

10Gee Albeck 1959:140, and compare PT Hagigah 1:8, 76c and BT Hagigah 10a,
which cite the opinion of Rabbi Joshua, according to which o1 =i is derived
from God’s contention in Psalm 95:11 that he swore “in anger” not to lead the
Israelites into Canaan, and therefore, in verse 7, he reneges on his rash oath.
Rabbi Joshua clearly understands o3 =i as the rabbinic notion that vows made
without proper intent are not binding.

11This is the conventional interpretation. See Mishnah commentators ad loc.,
Tosefta Hagigah 1:9, and Lieberman 1962, volume 5:1285.

12 Albeck 1959:140. Cf. also Epstein 1957:377, and S. Abramson as cited in Baer
1966:121.

13Gee Albeck 1959:140-141.
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mitigating factor with regard to many biblical laws:!* the validity of a
sacrifice is affected by the intent of the officiating priest, a notion foreign
to the Torah itself;!°> whether or not an object is susceptible to impurity
can be dependent upon the intended use of the object;' prayer!” and
other ritual acts!® are valid only if one intends to fulfill his obligation. It
would thus seem, at first glance, that Albeck is correct in viewing the
rabbinic notion of the dissolution of vows in the same light. A votary
who does not foresee the implications of his vow even though they could
have been foreseen,' or one who vows based upon misunderstanding,
or one who vows merely as a matter of convention, does not have the
proper intent, and therefore his vow is not binding.

However, a number of questions come to mind when we attempt to
view the dissolution of vows in the context of the general rabbinic
emphasis on intention. First of all, why does the mishnah in Hagigah
consider the rabbinic notion unfounded, if indeed it merely involves the
application of the rabbinic principle of intent to the laws of vows? How
is this any different from any other of the numerous applications of the
rabbinic principle of intent cited above? Second of all, not all of the
rabbinic grounds for dissolution can be easily subsumed under the
category of “lack of intent” or “lack of proper intent.”? In fact, according
to one view, mere regret is sufficient grounds for the cancellation of the
vow.2! The Rabbis also deemed false vows used as bargaining tactics not

14See Eilberg-Schwartz 1986; Urbach 1986:179-193; Gilat 1992:72-83.

155ee Mishnah Zevahim 1:2, 3:2; Tosefta Menahot 5:6.

16See Mishnah Kelim 25:9; Mishnah Makhshirin 6:1; BT Qiddushin 59b.

17See Mishnah Berakhot 2:1, 5:1; BT Berakhot 12a.

185ee Mishnah Rosh Hashanah 3:7; Tosefta Rosh Hashanah 4:7.

19Cf. Epstein’s claim (Epstein 1957:377) that the rabbinic decision to permit vows
detrimental to one’s parents is influenced by Jesus’ polemic against the Pharisees
in Matthew 15 and Mark 7 (see above, Chapter 1, section 3).

20The major categories of grounds for absolution cited in Mishnah Nedarim
Chapter 9 are nolad (“unforeseen events”) and kavod (“respect” for one’s parents,
children, or self). Neither of these indicate lack of proper intent at the time of the
vow. Nolad implies that under the circumstances at the time of the vow, the
votary’s intent was perfectly sound; subsequent events made him change his
mind. Kavod is also difficult to subsume under the rubric of lack of proper intent:
if the votary had no idea how his relatives would react or how he would feel
about the vow, then it is tantamount to nolad as far as intent is concerned; if he
did have some idea of their possible reaction, then he probably would not have
vowed unless he asked them first.

21Rabbi Judah ben Bathyra in Tosefta Nedarim 5:1 (“They say to him, ‘If you had
had the heart you have now at the time, would you have vowed?'”), paraphrased
in BT Nedarim 21a as nuama pnmy, “regret may be used as a loophole.” Cf. Rabbi
Judah ben Bathyra’s claim in Mishnah Nedarim 9:9 that “self-respect” may be
used as a loophole; this would seem to be more or less the same thing as “regret.”
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binding, even though to be effective they would have to be believed by
the other party. Thirdly, why did the Rabbis insist that a person who
made a vow lacking the proper intent approach a sage and request its
dissolution? A prayer or a sacrifice performed without the proper intent
is invalid in and of its own accord, without the official release of a sage!

[2] Hatarat Nedarim as a Power Vested in the Rabbis

This last point deserves further amplification. We have already noted
that it is unclear whether the term o™ =, “dissolution of vows,” in
Mishnah Hagigah 1:8 refers to the various loopholes which the Rabbis
considered grounds for the dissolution of vows, or the formal dissolution
by a sage. Indeed, it is unclear whether these two phenomena are the
same or different: Chapter Three of Mishnah Nedarim refers to “four
types of vows deemed not binding by the Sages” (vows used in
bargaining, vows of gross exaggeration, vows made on the basis of
misinformation, and vows that cannot be fulfilled by reason of
constraint), while Mishnah Nedarim Chapter Nine refers to various
grounds on the basis of which a vow can be “opened” by a sage. Some of
the amoraim believe that the two chapters are referring to the same
phenomenon: the Rabbis deemed four types of vows not binding, but
they nonetheless suggested that a votary who believes his vow to fall
under one of these categories check with a rabbi, who will weigh the
situation and then rule as to whether or not the vow was valid.??2 Other
amoraim believed that there is no relationship between the two chapters:
Chapter Three lists types of vows that are not binding at all, for which no
release need be sought, while Chapter Nine lists vows that are binding,
and are thus subject to release only at the discretion of a rabbi.??

It would seem that two different conceptions of the dissolution of
vows coexisted in tannaitic and amoraic times. Mishnah Hagigah 1:8,
which deems the institution of dissolution baseless, views the dissolution

22The amora Isi/Asi in PT Nedarim 3:1, 37d; BT Nedarim 21b. This may also be
the position of Rav and Samuel according to PT; see commentators ad loc.

23Rabbi Eleazar in the name of Rabbi Hiyya the Great in PT Nedarim 3:1, 37d;
Rav and Samuel according to BT Nedarim 21b (and possibly also according to
PT; see commentators ad loc.). Albeck (1959:141, note 17) objects to this view on
the basis of Tosefta Gittin 4:3, which states that vows based upon misinformation
can be dissolved without the investigation of a sage, from which Albeck infers that
they do require the formal dissolution of a sage, albeit without an inquiry on the
part of the sage. But it seems more likely that the term oon nwpn, “the
investigation of a sage,” in Tosefta Gittin 4:3 is a synonym for bon nbso,
“application to a sage [for dissolution],” and thus Tosefta Gittin actually proves
that vows based upon misinformation are automatically invalid, even without
recourse to a sage.
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of vows as a power vested in the Rabbis, a power that has no basis in
Scripture. Tosefta Hagigah 1:9, by contrast, views dissolution as
analogous to any other rabbinic ruling: the sage finds grounds which
render the vow not binding ab initio. It would seem that the amoraim
who believe that the sage dissolving the vow must rule in accordance
with the rulings in Chapter Three of Mishnah Nedarim agree with the
latter conception: a sage has no special power to dissolve vows; rather,
he acts by means of his wisdom, finding loopholes in the intent of the
votary which deem the vow not-binding in and of itself. But those
amoraim who believe that a sage can absolve a votary even of vows not
included in the four categories of Mishnah Nedarim Chapter Three
believe, in accordance with Mishnah Hagigah 1:8, that the dissolution of
vows is a power inexplicably granted to the Rabbis to be used at their
discretion. Once a sage has determined the sincerity of the votary and his
genuine regret, no “grounds” are needed to validate the dissolution. The
grounds are needed not in order to permit the sage to dissolve the vow,
but in order to convince him that he should dissolve the vow. If no
grounds are extant, the votary may begin to take the institution of vows
lightly. Therefore, as an educational tool, a sage should refuse to absolve
the votary of his vow unless he feels it is warranted by the
circumstances.?*

[3] The Evidence of Philo

Which of these two conceptions is original: the view according to
which the sage finds grounds for annulling the vow or the view according
to which the sage has the power to annul the vow? Which accounts for the
origin of this strange institution, which seems to undermine the very
sanctity of the vow? '

As stated above, Albeck posits that the rationalistic, “grounds”
approach is the more original. According to Albeck, even the more
dubious grounds cited in rabbinic literature, such as mere regret,
invalidate the vow ab initio, since the votary is in effect claiming to have
vowed rashly and without the proper forethought.?> Albeck cites

24Cf. Tosefta Nedarim 1:6, PT Nazir 5:4, 54a, BT Nedarim 20a, and BT Nazir 32a,
according to which a sage should refuse to discuss absolution with someone who
has already violated his vow, until he keeps the vow for as many days as he had
violated it. See Benovitz 1993:501-506.

Z5Albeck’s view is very problematic. The term momn, “regret,” implies regret after
the fact, not haste at the time the vow was taken. Moreover, the notion of nolad
(Mishnah Nedarim 9:2, see above, note 20) clearly indicates that even if the vow
was deliberate, but circumstances changed subsequently, the sage may dissolve
the vow. Albeck does not discuss this issue. It would seem more correct to say
that if, indeed, the sages originally acted as mere agents and assistants in finding
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evidence in Second Temple sources to support his view: Josephus writes
that some of the elders in biblical times believed the oath against
intermarriage with the Benjaminites should not be honored because it
was uttered rashly,?® an anachronism that seems to reflect the fact that
the Rabbis of his own day, or at least some of them, deemed certain types
of vows and haramim not binding.?

Albeck also cites Philo, de Specialibus Legibus IL9, in support of the
notion that vows made in anger or lustful yearning are not considered
vows at all.28 In fact, however, Philo says nothing of the kind. The
citation from Philo reads as follows:

[One who swears] should use all his strength and every means in
his power to make good his oath, and allow nothing to hinder him
from carrying out his decision, particularly when he has taken the
oath in a reasonable and sober frame of mind, not distraught by
savage tempers or frenzied yearnings or uncontrollable desires, so
that he does not know what he says or does.

Philo is unclear about the precise status of oaths made by one distraught,
who does not know what he says or does. He clearly believes that even
such oaths should be kept, but not at any cost. In II,15 he suggests that if
such oaths are taken for improper purposes they should not be kept, but
God must be propitiated with sacrifice and prayer. The same is true of
antisocial oaths (II,17). These passages indicate, however, that the oath or
vow is binding, and therefore the swearer or votary ignores his oath or
vow at his own peril, and must seek the mercy of God.?®

In his Hypothetica, Philo reiterates the notion that vows made without
proper intent are binding. He suggests a different basis for the
dissolution of vows, one which has nothing at all to do with the fact that
vows uttered rashly or without proper intent are not binding. He writes
as follows:

Each individual is master of his possessions unless he has solemnly
named the name God over them or declared that he has given them
to God. And if he has merely made a chance verbal promise of them
he must not touch or handle them, but hold himself debarred from

loopholes, the public began to perceive the role of the sage in a “magical” light,
and gradually the sages began to live up to the public expectations and absolve
people of vows on dubious grounds, as though invested with a special power,
thus giving rise to the “magical” approach. The fact that not all tannaim deemed
all grounds for dissolution valid would seem to indicate that there existed a core
of “rational” grounds, which was later expanded by some.

26]osephus, Antiquities V,2,12.

See Belkin 1940:165; Albeck 1959:140-141.

28 Albeck 1959:141.

29Cf. the position of the Damascus Document regarding oaths in violation of
Torah law, above, Chapter 1, note 36.
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them all...even with his own, I repeat, a chance word of dedication
spoken unawares deprives him of them all and if he repents or
denies his promise his life is forfeit also. The same holds of any
other persons over whom he has authority. If a man has devoted his
wife’s sustenance...he must refrain from giving her that sustenance;
so with a father’s gifts to his son or a ruler’s to his subjects. The
chief and most perfect way of releasing dedicated property is by the
priest refusing it, for he is empowered by God to accept it. Next to
this, that [way of releasing] given by those who at the time have the
higher authority may lawfully declare that God is propitiated so
that there is no necessity to accept the dedication.3

From this passage it is clear that even a chance word, uttered
“unawares,” constitutes a binding vow. However, one can apply to the
priest for release from any vow, because God appointed the priests his
agents to receive the gift, and therefore they have the right of refusal on
God’s behalf. According to Philo, this is the source of the dissolution of
dedicatory vows. “Those who at the time have the higher authority” (a
phrase that presumably includes those referred to in the Mishnah as
“sages”) can substitute for the priest in their capacity as communal
leaders.

Philo is making two claims here: that the priest is empowered to
refuse a dedicated offering, and that the sages can substitute for the
priest in this role. As far as I am aware, neither of Philo’s assertions are
corroborated by biblical or other Second Temple sources. Nowhere does
the Torah speak of a priest’s power to refuse a sacrifice; on the contrary,
his role is clearly defined in Leviticus 27: he assesses the property
dedicated and is responsible for putting it up for sale or redemption. The
very fact that dedicatory offerings are not necessarily put to use in the
Temple, but are for the most part put up for sale or redemption, would
seem to indicate that there is no possibility of or need for the rejection of
unwanted items.3!

30Philo, Hypothetica 7.3-5.

31According to Tosefta Arakhin 4:9, the donor can be forced to bid upon his own
donated field for redemption immediately following the dedication. Mishnah
Arakhin 8:1 cites a case in which a donor dedicated a worthless field, and then
was asked to bid upon it immediately. He bid the minimal sum of one isar, and
the priests accepted the bid. This indicates that the common practice in cases
where the field was of no value to the Temple treasury was to force the donor
himself to redeem the field, and not to release him from his vow. However, the
basis for the rabbinic view that the donor can be forced to bid upon his field is
unclear; moreover, it is unclear how this was enforced. Philo’s description
therefore probably reflects the actual practice in Temple times. Note also that
according to Mishnah Arakhin 8:1 the donor is told to bid first (% W), rather
than compelled to do so (yms 1'21) as in the Tosefta. See BT Arakhin 27a.
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Moreover, the notion that a sage can substitute for the priest in his
capacity as God’s agent for the rejection of offerings is also questionable:
how can a sage possibly know whether or not the item in question is
needed in the Temple or not? What authority does he have to declare
God propitiated?

Nonetheless, these very questions make it likely that Philo’s view on
the dissolution of dedicatory vows actually reflects the Second Temple
practice witnessed by Philo. Philo would have had no reason or occasion
to make up these facts, which do not serve his main thesis in the
Hypothetica: that the Jews are extremely scrupulous in the execution of
VOWwS.

Moreover, while neither of Philo’s claims are directly corroborated
by biblical, Second Temple, or rabbinic halakhic literature, both Philo’s
assertion that offerings can be rejected by the priests and his assertion
that the sages assumed this duty are alluded to in rabbinic literature. PT
Shabbat 1:1, 2b cites Exodus 36:6 as the Torah source for the notion that
carrying objects from one domain to another is a type of work, and is
thus forbidden on the Sabbath. Exodus 36:6 reads as follows: “Moses
commanded that they proclaim throughout the camp, saying, “Let
neither man nor woman do any more work for the offering of the
sanctuary.” So the people refrained from bringing.” PT comments:

The people refrained from taking the offerings out of their houses
and giving them to the treasurers (2'9an)....Just as the people
refrained from bringing the offerings out of their houses and giving
them to the treasurers, the treasurers refrained from accepting the
offerings from their hands and bringing them into. the Temple
chamber (ow%).

The word 22 is the rabbinic term for the treasurer in charge of Temple
property; the word i1ow> refers to the Temple chamber in which the
offerings were stored.3?2 The anachronistic use of these terms with
reference to the (as yet unbuilt[!]) Tabernacle makes it clear that PT
viewed the donations in Exodus as analogous to offerings to the Temple
treasury in Second Temple times. It is thus apparent that according to
PT, the treasurer of the sacred property can refuse donations even after
they had been dedicated, despite the rabbinic assertion (in agreement
with Philo) that mere speech is enough to dedicate property to the
Temple, and that immediately upon dedication the ownership of the

32The title ,7an for the Temple treasurer is of Persian origin, and is used in Ezra
1:8 and Ezra 7:21 of Persian treasury officials. For the precise role of the 1amn and
their place in the Temple hierarchy, see Mishnah Sheqalim 5:2; Tosefta Horayot
2:10; Tosefta Menahot 13:21. For the term 150" in the sense of Temple treasury,
see Mishnah Sheqalim Chapters 3 and 4.
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property is transferred to the Temple, and the property becomes sacred
(@71 nrond M Nee).33 Presumably, the sanctity of the property is
dependent upon the discretion of the treasurer: if the treasurer rejects the
offering, the sanctity is nullified retroactively.?4 This law is not
mentioned in rabbinic legal literature except in this context, with
reference to the construction of the Tabernacle, presumably because
under normal circumstances the treasurer would have no reason to reject
the offering, since it could be sold or redeemed by the offerer, with the
proceeds accruing to the Temple treasury. However, when the donations
for the construction of the Tabernacle exceeded the needs of the
craftsmen, the offerings were rejected, and thus offerings could
theoretically be rejected by Temple officials.

There is also evidence in rabbinic literature for Philo’s second
assertion, that rabbis replaced the priests in their duties as Temple
treasurers. Mishnah Sanhedrin 1:1-3 lists various judicial functions
carried out by a court of three:

Monetary cases are adjudicated in a court of three; robbery and
torts are adjudicated in a court of three; damages...rape and
seduction...cases for which the penalty is flagellation...the decision
regarding the intercalation of [an extra day in] the month...the
decision regarding the intercalation [of an extra month in] the year
is made by a court of three...the delegation of sages for the laying of
the hands upon a communal sin-offering...is composed of three...the
release of a levir from his levirate duties and the annulment [of the
marriage of a minor] is conducted by a court of three; the
redemption of the fruit of the fourth year and of the second tithe
whose value is unclear is conducted before a court of three;
offerings to the Temple — before a court of three; evaluations...of
moveable property [pledged to the Temple] are conducted by a
court of three. Rabbi Judah says: one of them must be a priest. Real

33Mishnah Qiddushin 1:6; see above, Chapter 1, note 7.

34Gee Siftei Kohen to Shulhan Aruch Hoshen Mishpat 255:6, who insists that
although property becomes heqdesh through mere speech, even before it is
transferred to the Temple, this sanctity is contingent on the fact that the
dedicatory vow is not subsequently dissolved, since speech can annul mere
speech (7127 Hmwam M7 *M8). See also the opinion of Rashba cited there, who
seems to allude to the possibility that annulment of a vow is tantamount to a lay
person’s rejection of a gift, and just as a lay person can reject a gift even after he
has taken it into his hands, so too the sage can “reject” a donated object even after
it has been made hegdesh through a votive formula.

According to Mishnah Nedarim 3:5, the donor cannot redeem property from
the Temple until the transfer of ownership to the Temple has actually taken
place. But this in no way contradicts our contention here. Redemption is actually
repurchasing the property from the Temple; this obviously cannot be done unless
and until the Temple actually owns the property. On the other hand, rejection of a
donation can and should logically be done in advance.
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property — by nine and a priest; and the evaluation of persons is the
same [nine and a priest].

These last items are puzzling: in what sense is the supervision and
evaluation of various types of Temple offerings a judicial function,
entrusted to a rabbinical court?®® Leviticus 27 repeatedly assigns this role
to “the priest,” but the Rabbis derived through one of their
hermeneutical principles that the function of Temple treasurer is carried
out by ten men, of whom only one need be a priest.3¢ This is clearly a
later justification of the rabbinic appropriation of the role of Temple
treasurer. While there is no direct evidence that laymen or sages actually
appropriated the priestly role of treasurer on a regular basis during
Temple times, Philo does indicate that at least occasionally “those who at
the time have the higher authority” could and did release people from
their dedicatory vows. Perhaps the reality that lies behind both Philo’s
assertion and the “court” mentioned in Mishnah Sanhedrin is that of
Temple functionaries who handled dedicatory vows made outside of
Jerusalem. Where priests were unavailable, prominent lay people may
have been assigned the role of Temple treasury agents. Presumably these
lay agents were assigned all the relevant tasks by the Temple officials:
they assessed the donation and supervised its transfer to Jerusalem; and
if the Temple priests could at least theoretically “reject” the offering on
behalf of the Temple, then so could their lay representatives.

We have already established in Chapter One that prohibitive vows
are an outgrowth of dedicatory vows: the votary dedicates to the Temple
the very property from which he or the person named in the vow will
derive benefit, thereby engendering trespass against Temple property the
moment the property is used.3” The vow paradoxically takes effect
immediately upon its violation. This being the case, prohibitive vows
should also be subject, at least in theory, to the discretion of the priest: if
the priest or Temple treasurer declares, before the vow is violated, that
the Temple has no need of the property in question, then presumably the
vow is canceled in advance, and when the property is used, it does not
automatically become Temple property. Thus a priest or sage acting on

35gee also Mishnah Megillah 4:3, which lists the requirement that ten people
officiate at the dedication of real property to the Temple among occasions that
require a minyan, a quorum of ten for ritual purposes.

36Leviticus 27 mentions the word j7>, priest, ten times in discussing the role of
Temple treasurer. The Rabbis asserted that this unnecessary repetition comes to
teach that ten people are needed to fulfill the duties of Temple treasurer, but
only the first need be a priest, because of the principle that repeated information
actually comes to exclude the very thing that it purports to include -
mynh KOR 1277 MR M PR

37See Chapter 1 above.
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behalf of the Temple treasury can declare both dedicatory and
prohibitive vows null and void, simply by rejecting the property that has
been dedicated to the Temple.38

It would seem that it is this form of &1m =1 that is referred to in
Mishnah Hagigah 1:8: “The dissolution of vows flies in the air and has
nothing to stand on.” Leviticus 27 does not allow for the rejection of
donations by the priest; the allusion in Exodus 36:6 is irrelevant, since it
does not refer to Temple property, but to property used in the
construction of the Temple. Thus the power granted to priest or lay
authority or sage to “declare God propitiated” and thus annul the
dedicatory or prohibitive vow has no basis in Scripture.

[4] Hatarat Nedarim Prior to the Destruction of the Temple

Any vow, dedicatory or prohibitive, could thus theoretically be
annulled at the discretion of a priest or sage acting as God’s agent. At the
same time, some believed that vows and oaths uttered without proper
intent are not binding. Both of these conceptions originated during the
Second Temple period, and they originally had nothing to do with one
another. Vows lacking proper intent simply do not take effect; proper
intent is a requisite for vows and oaths, as it is for other halakhic acts.
Vows made with proper intent may be “loosened” at the discretion of
priest or sage, acting as the agent of the Temple in rejecting the
“offering” on God’s behalf.

38The cultic background of the rabbinic institution of the dissolution of vows may
be alluded to in Mishnah Nedarim 8:7, a mishnah which should probably be
grouped with the mishnayot in Chapter 9, and which therefore constitutes the
opening mishnah in the section of Tractate Nedarim that deals with rabbinic
dissolution:

If one says to his friend, “qonam is the benefit that I shall derive
from you, unless you come and take for your sons one kor of wheat
and two barrels of wine,” he can be released from the vow without
appeal to a sage, for the friend can say to him, “Did you not vow
out of respect for me? This is the way to show respect [not by
giving my sons gifts, but by coming to dine with me].” And
similarly, if one says to his friend, “qonam is the benefit that you
shall derive from me, unless you come and give my son one kor of
wheat and two barrels of wine”...he, too, can be released without
appeal to a sage, since he can say, “I consider it as though I received
them.”

These vows can be dissolved without recourse to a sage, because instead of the
priest or sage declaring God propitiated without the dedication of the object, the
votary or his friend can declare himself propitiated without the gift.
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Early tannaitic literature distinguishes between these two types of
“dissolved” vows. Mishnah Nedarim 3:1-4 deals with four types of vows
made without proper intent that are deemed not binding by the Rabbis:
vows used in bargaining, vows of gross exaggeration, vows based upon
misunderstanding, and vows which are made under constraint or which
cannot be fulfilled by reason of constraint.

This passage of Mishnah dates to Temple times, as is apparent from
the fact that the schools of Shammai and Hillel, which flourished during
the period immediately preceding the destruction of the Temple, are
twice mentioned (3:2, 3:4). Moreover, the only other attributed statement
in the passage, Rabbi Eliezer ben Jacob’s statement in 3:1, may also date
from Temple times, since one of the two tannaim named Eliezer ben
Jacob flourished during the end of the Second Temple period.3° The
earliest stratum in the passage may predate Eliezer ben Jacob and the
schools of Shammai and Hillel, since there are indications that the
attributed material has been interpolated into an earlier layer of
material 40

Mishnah Nedarim 3:1-4 makes no mention of the role of the priest or
sage in dissolving these types of vows; on the contrary, the heading of
the chapter, “Four types of vows were deemed not binding by the
Rabbis,” would seem to indicate that the Rabbis declared the four types
of vows non-binding in a blanket declaration, and no rabbinic sanction is
needed to loosen a vow made under these circumstances. This should be
compared to Philo’s assertion that vows made in the heat of passion with
bad consequences should not necessarily be kept,*! and Josephus’ claim
that some members of the council during biblical times wished to declare
the herem against the Benjaminites not binding, since it was declared
rashly.42

Early rabbinic evidence also indicates that the possibility of applying
to the authorities for release from a vow was a phenomenon associated
with the Temple. According to an amoraic tradition, the school of
Shammai did not allow for the dissolution of dedicatory vows, while the

39See Encyclopedia Judaica, s.v. Eliezer ben Jacob.

40Rabbi Eliezer ben Jacob’s ruling begins with the word =%, “even,” a sign of
interpolation into an earlier stratum. See Epstein 1948:114; Lieberman 1967,
volume 7:414. Similarly, if we read i1 instead of ¥ in Mishnah Nedarim 3:2 (see
Epstein 1948:1109), the dispute between the schools of Shammai and Hillel
becomes an interpolation into an earlier stratum. In Mishnah Nedarim 3:4 the
disputes between the schools of Shammai and Hillel clearly involve the
interpretation of an earlier law.

41philo, de Specialibus Legibus, II, 17. See Belkin 1940: 156-161, and above, note
28.

42Gee above, note 26.
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school of Hillel did.*? But in fact it is clear from Mishnah Nazir 5:3 that
the school of Shammai did allow for the dissolution of naziriteship and
the accompanying offerings, and presumably the same is true of other
dedicatory vows.#

To sum up, evidence from the Second Temple period indicates that
we must distinguish between two independent phenomena, neither of
which is necessarily more original than the other: the notion that vows
without proper intent are in and of themselves not binding, and the fact
that priests and sages were empowered to “reject” votive offerings on
behalf of God and the Temple, at the request of the votary. The former
phenomenon is attested by Josephus, who refers to “elders” who
believed the oath regarding the Benjaminites should not be considered
binding, the early stratum of Mishnah Nedarim Chapter Three, and
perhaps also Mishnah Nazir 5:1-2. It is apparently a uniquely rabbinic
notion, not shared by sectarians, and it should be associated with the
general rabbinic emphasis on proper intent. The latter phenomenon, on
the other hand, is attested by Philo and Mishnah Nazir 5:3.45

43See PT Nazir 5:1, 54a; BT Nedarim 78a, Nazir 9a, Bava Batra 120b, BT Arakhin
23a (where the amoraic tradition is read into a baraita).

44Gee Lieberman 1967, volume 7:539. Lieberman, following PT Nazir 5:1, 54a,
assumes, like Albeck, that the question of the dissolution of naziriteship or
dedicatory vows is contingent upon the question of the status of naziriteship or -
dedicatory vows made without proper intent, since he assumes that the sage
dissolved the vow by finding loopholes which render the vow invalid ab initio.
Hence he sees a contradiction between Mishnah Nazir 5:1, in which the school of
Shammai claims that unintended dedicatory vows are binding, and Mishnah
Nazir 5:3, in which they allow for the dissolution of naziriteship and the
accompanying offerings by a sage. In fact there is no contradiction: the school of
Shammai recognizes the power of a priest or sage to reject a dedicatory vow or
naziriteship on God’s behalf, but they deny that loopholes can render a
dedicatory vow invalid ab initio.

450ne story in rabbinic literature, if taken at face value, would seem to indicate
that even the absolution of dedicatory vows and naziriteships during Temple
times was contingent upon finding appropriate grounds, and that the role of the
sage was to find a loophole rendering the vow invalid ab initio. PT Berakhot 7:2,
11b (// PT Nazir 5:5, 55b // Genesis Rabbah 91) cites a Hebrew baraita with
Aramaic elaboration. The baraita reads as follows:

Three hundred nazirites came up to Jerusalem [to bring their
sacrifices, which they could not afford] in the days of Simeon ben
Shetah. He found loopholes for one-hundred-and-fifty; for the other
one-hundred-and-fifty he did not.

According to the Aramaic amoraic elaboration that follows, King Yannai
(Alexander Janneus) agreed to pay for half of the nazirites on condition that
Simeon pay for the remaining half, but Simeon annulled the vows of his half
instead, whereupon Yannai became very angry.
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[5] Hatarat Nedarim in Talmudic Law

After the destruction of the Temple, the notion of applying to a priest
or sage for release from a cultic vow was no longer relevant. However,
the tradition of applying to a sage for release from a prohibitive vow
continued. As we saw in Chapter One, the cultic significance of
prohibitive vows was forgotten after the destruction of the Temple, and
this significance was unclear to the general public even before the
destruction of the Temple.#¢ The public thus continued to apply to the
rabbis for dissolution from vows as though this were a special rabbinic
power. At the same time, the rabbinic criteria for the automatic
dissolution of vows, discussed in Nedarim Chapter Three, remained in
effect, and presumably rabbis were also consulted as to whether a given
vow met these criteria or not.#’

Two similar phenomena thus existed side by side during the
tannaitic period: the rabbinic notion that certain vows are not binding
because of lack of proper intent, and the rabbinic role as priest-substitute,
empowered to declare God propitiated and thus annul the vow.
Although according to the early Mishnah Hagigah 1:8 there is no
scriptural basis for this power, it was nonetheless apparently universally
acknowledged and widely used both during Temple times and after the
destruction of the Temple.

However, following the destruction of the Temple, when the cultic
basis of prohibitive vows was forgotten, the tannaim were troubled by
the unfounded rabbinic authority to annul any and all vows. Some
tannaim therefore simply fused the two rabbinic roles. According to
these tannaim, the sage has no “power” to annul vows; application for
the annulment of a vow is merely the posing of a halakhic question to the
rabbi: is my vow binding or not? Thus the Tosefta comments on Mishnah

Historians differ as to the historical import of this story: some deny its
historicity entirely (see references in Efron 1987:150, notes 37-38); others claim
that the story is based in part upon fragmentary historical traditions referring to
either Alexander Jannaeus himself (Efron 1987:147-153) or Agrippa I (Goodblatt
1987:16-23, and references cited there, page 30, notes 60-61). However, even these
scholars do not credit the detail that Simeon found loopholes for half of the
nazirites, and this is apparently an anachronism. In fact, the story would seem to
bear out our thesis according to which the Sages appropriated the right to reject
Temple donations and grant release from vows from the priests some time before
Philo; the dispute between Simeon and Yannai can be seen to reflect historical
tension between sages and priests over the authority to grant automatic release
from a dedicatory vow. Cf. Belkin 1940:167.
46Gee above, Chapter 1, section 7.
47The term for application to a sage for the dissolution of a vow, oon oo, is the
same term that is used for any other halakhic query concerning the ritual status
of food, or other matters. See, e.g., BT Avodah Zarah 7a; Sanhedrin 65b.
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Hagigah 1:8: “The dissolution of vows flies in the air and has nothing to
stand on — but the sage can dissolve a vow by means of his wisdom.”
According to these tannaim, the criteria for the annulment of a vow are
no different than the four types of vows declared not binding by the
Rabbis: the sage merely acts as a consultant.*8

Other tannaim, however, continued to distinguish between the role
of the sage as consultant in clarifying whether or not a vow is
halakhically binding, and the power of the sage to annul vows at his
discretion. Rabbi Eliezer, Rabbi Joshua, Rabbi Jonathan, and Rabbi Yose
ben Judah all disagree with the contention of the early Mishnah Hagigah
1:8 that the rabbinic power to annul vows has no scriptural basis: each
derives this power from Scripture.*® Two tannaim in particular, Rabbi
Eliezer and Rabbi Judah ben Bathyra, both of whom often cite early
halakhot, insist upon the right of the sage to annul vows even when the
votary was fully aware of the facts and implications at the time of the
vow. Rabbi Eliezer allows the sage to take into account developments
subsequent to the time of the vow (75m ynme), and annul a vow because
of changed circumstances;> he also allows the annulment of a vow if the
votary’s parents object.5! Rabbi Zadok, an adherent of the other school
who insists upon proper grounds and lack of intent in order to validate
an annulment, rightly declares, “If so (i.e., if Rabbi Eliezer’s lenient
position is correct), there is no such thing as a vow!”52 Rabbi Yehudah
ben Bathyra goes further than Rabbi Eliezer, and allows the annulment
of a vow if the votary himself objects,5® in other words, if the votary
changed his mind.>* He thus insists upon the rabbinic power to annul
vows even without grounds, and even if the vow was made with the
proper intent. It would seem that Rabbi Eliezer fundamentally agrees
with Rabbi Judah ben Bathyra’s blanket leniency; he merely insists that
the sage use his power with some discretion, and insist upon a serious
reason for the votary’s change of heart.%

The amoraic dispute as to the relationship between Chapters Three
and Nine in Mishnah Nedarim can likewise be traced back to these two

48See above, sections 1 and 2 of this chapter, and the references to the views of
Albeck and Lieberman, cited in notes 25 and 45 above, respectively.

49Gee Sifre Bemidbar 73; Sifre Zuta to Numbers 30:2; and PT Hagigah 1:8, 76c.
50Mishnah Nedarim 9:2.

5IMishnah Nedarim 9:1. See note 19 above.

52Mishnah Nedarim 9:1. This is the simple meaning of Rabbi Zadok’s statement,
as reflected in PT Nedarim 9:1, 41b. But see also the interpretations of the
Babylonian amoraim in BT Nedarim 64a-b.

53Mishnah Nedarim 9:9.

54Tosefta Nedarim 5:1; BT Nedarim 21a. See note 21 above.

55Cf. Neusner 1973, volume 1:186.



164 : ' Kol Nidre

conceptions. Those amoraim who maintain that the four categories of
vows listed in Mishnah Nedarim Chapter Three require the release of a
sage, or that the only vows that a sage can dissolve are those listed in
Chapter Three, view the two phenomena as identical: a sage grants
release by finding grounds for release.’ Those who believe that the four
categories of vows are automatically null and void,*” and that the sage’s
role is to grant release in other cases, where true grounds for annulment
are lacking, view lack of proper intent and rabbinic release as two
distinct issues, as they were originally, during Temple times.

Another amoraic dispute concerns the dissolution of oaths. In PT
Nedarim 11:1, 42¢, Rabbi Yohanan maintains that like vows and
naziriteships, oaths can also be dissolved by a sage. Resh Laqish
disagrees. BT assumes Rabbi Yohanan’s position in a number of
aggadot,®® and in BT Shevuot 27b Rava and Amemar disagree as to the
precise circumstances under which one can seek release from an oath.>
In BT Nedarim 28a Rav Ashi maintains (on the basis of Mishnah
Nedarim 3:4) that the dispute ascribed by PT to Rabbi Yohanan and Resh
Lagish is in fact a dispute between the houses of Hillel and Shammai.*

It is clear that Rabbi Yohanan's view, adopted by BT, that a sage can
grant release from an oath as well as a vow, is rooted in the view that the
sage merely finds loopholes in the original vow which render it not
binding. If the sage’s role is merely to find grounds which render the
vow invalid ab initio, there is no reason to distinguish between vows and
oaths in this regard. On the other hand, Resh Lagish’s view, according to
which dissolution is unique to vows, is rooted in the Second Temple
reality: the rabbinical power to release the votary is an outgrowth of the
role of priest and sage as Temple functionary, and has nothing to do with
the original intention of the votary. The Temple treasury has a role to
play in the acceptance or rejection of vows, but oaths are a different
matter entirely. No one is empowered to dissolve an oath, which is the
invocation of a curse or punishment in the event that one’s statement
proves false.

56See note 22 above.

57See note 23 above.

S8BT Ketubot 77b; Sotah 36b; Sanhedrin 38a.

%95ee Benovitz 1993:501-523.

60But this is clearly a play of Rav Ashi’s on the double entendre of the term prms,
and not the original meaning of Mishnah Nedarim 3:4. The dissolution of oaths is
nowhere mentioned in tannaitic literature.



7

KOL NIDRE

[1] The Origin and Development of the Kol Nidre Formula

The laws of vows, which formed an important part of talmudic
legislation, were relegated to a position of lesser importance in post-
talmudic halakhah. Rav Yehudai Gaon and Rav Natronai Gaon, who
flourished in Babylonia during the seventh and eighth centuries
respectively, attest that tractate Nedarim was not studied in the geonic
academies;! presumably vows were avoided entirely by the populace,
rendering familiarity with the laws of vows and their dissolution
unnecessary. Nonetheless, two curious customs associated with vows are
practiced to this day on the high holy days:

(1) In some communities? the individual seeks absolution from all his
vows of the previous year from a “court” of three laymen on the
morning before Rosh Hashanah or the morning before Yom Kippur.
Following the morning service, the congregation divides into groups
of four, each of whom take a turn petitioning the other three, who
form a tribunal of laymen, using the following formula:

Hear ye gentlemen, expert judges: any vow, oath, issar, gonam or
herem that I have vowed or sworn, when awake or while dreaming,

ISee below, note 8.

2The earliest attestation of this custom is Isaiah Horowitz’s seventeenth-century
description of the custom of Palestinian Ashkenazim (Shenei Luhot Haberit, Yoma,
section 1). According to Horowitz, on the eve of Rosh Hashanah each member of
the congregation petitioned the entire congregation for absolution with the
formula cited here, following which the congregation as a whole granted
absolution. The contemporary custom of dividing into groups of four probably
arose in order to shorten the rite, for the sake of convenience. German Jews
perform the rite on the eve of Yom Kippur. Sephardim do so forty days before
Rosh Hashanah or forty days before Yom Kippur. See Kaf Hahayyim to Orah
Hayyim 581, section 12.

165
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or any oath that I have sworn using one of God’s holy names that
cannot be erased or the tetragrammaton, or any sort of naziriteship
that I have undertaken, and any prohibition that I have imposed
upon myself or others...I regret ever having uttered any of them,
and I request and petition your excellencies for their dissolution,
because I fear that I will, God forbid, stumble and fall with regard
to the sin of [not keeping] vows, oaths, naziriteships, haramin,
issarin, and qonamot. I do not regret having done good deeds; I
simply regret having undertaken to do them using votive
formulae...and although I know that by law a votary seeking
absolution must specify the vow, be aware, gentlemen, that I cannot
specify my vows, because they are many. I am not seeking
absolution for vows that cannot be absolved; therefore I ask you to
consider it as though I have specified the vows.

The tribunal responds:

They are all permitted to you; they are all forgiven you; they are all
dissolved for you; there is no longer any vow or oath or naziriteship
or herem or issar or gonam or excommunication or ban or curse;
instead there is pardon and forgiveness and atonement. And just as
the earthly tribunal dissolves them, so shall they be dissolved in the
heavenly tribunal, and they shall have no effect at all.

(2) On Yom Kippur evening blanket absolution is granted from the
pulpit for all the vows of the past and/or the coming year made by
anyone in the congregation, with the formula known as Kol Nidre.
The earliest extant version of Kol Nidre, which has survived in
Hebrew,? although its existence in Aramaic is also attested, reads as
follows:

All vows, issarin, oaths, gonamot, and haramin that we have vowed
and prohibited and sworn and taken upon ourselves from last Yom
Kippur until the Yom Kippur that is about to commence - we
regret all of them, and we announce before our father in heaven
that if we vowed a vow, there is no vow; if we took upon ourselves
an issar, there is no issar; if we made a herem, there is no herem; if we
swore an oath, there is no oath; if we made a gonam, there is no
gonam. The vow is annulled ab initio, the oath is annulled ab intio,
and the gonam is annulled ab initio; there is neither vow nor issar nor
oath nor gonam, but rather pardon and forgiveness and atonement.

3This version is found in an addition to the Siddur of Amram Gaon, and in the
mahzorim of Rome and Romania. See Goldschmidt 1970:26, note 1. This was the
Palestinian version; see Herr 1980:75, note 70, and references cited there. Cf. also
the ninth- and tenth-century Karaite polemics against the custom, which cite the
Hebrew version (Mann 1972, volume 2:51), and Lewin 1942, volume 11:22.

4See Goldschmidt 1970:26, notes 2 and 3, and citation of the name of the prayer in
the Geonic responsum cited below (see note 8). See also Rav Hai Gaon’s emended
Aramaic version, cited in Shibbolei Haleqet 317 (see Goldschmidt 1970:27, and
note 5 there).
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In the Ashenazic rite today® the following version is used, in Aramaic:

All vows, issarin, haramin, qonamot, substitute formulae, qonas
formulae, and oaths that we have vowed and sworn and declared
herem and prohibited upon ourselves from this Yom Kippur to the
coming Yom Kippur [sic] — we regret all of them. All of them shall
be permitted, abandoned, set aside, null and void, invalid and non-
existent. The vows are not vows; the issarin are not issarin; and the
oaths are not oaths.

These customs, and in particular the Kol Nidre formulae, have
puzzled scholars for generations.® As we have seen in the previous
chapter, the halakhic rulings regarding the dissolution of vows are quite
detailed; even according to the more lenient positions mentioned in the
Talmud an individual must apply to a sage for the dissolution of a
specific vow, whereupon the sage may or may not annul the vow.” How
and why did the custom evolve of granting blanket absolution from all
vows and all types of votive formulae on the holiest night of the year, on
which we are presumably expected to take our religious obligations most
seriously?

Until recently, the earliest known reference to these customs was a
passage from a responsum of Rav Natronai Gaon (eighth century) citing
Rav Yehudai Gaon (seventh century), as follows:

And as to that which you asked: Can the congregation make
contingent all vows which they vow from one year to the next?
Answer: Tractate Nedarim has not been studied in the two
academies for more than one hundred years. And Rav Yehudai
Gaon, light of the world, said as follows: We do not study Nedarim,
nor do we know how to rule strictly or leniently in this area, neither
regarding vows nor regarding oaths, and it is not the custom in the
academy or elsewhere to dissolve vows on Rosh Hashanah or Yom
Kippur. Although we have heard that in other lands they say “Kol
Nidre ve-Esare,” we have neither seen it nor heard of it from our
teachers.?

In the early part of the twentieth century, scholars debated the
reference to “other lands” in which Kol Nidre was customary; the theory
was that the provenance of the custom held a clue as to its meaning and
origin. S. Poznanski and S. Krauss® argued for a Palestinian provenance,
viewing the custom as a public repudiation of the Karaites, who did not

5In most congregations. But see Goldschmidt 1970:27-28; Wieder 1978:189-209.
6See bibliography in Herr 1980:66, note 24.

’See above, Chapter 6.

8See Lewin 1942, volume 11:22-23. The responsum is found in a number of
collections of Geonic responsa; for complete bibliography see Herr 1980:65-66,
note 23.

9Poznanski 1918; Krauss 1928:85-97.
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accept the rabbinic institution of the dissolution of vows, which, as we
have seen, has no scriptural basis. Against this view it is argued that
since both the Karaites and Rav Yehudai describe the custom in terms
that indicate that it has been long established, it is unlikely that it
developed as a response to Karaism.!? Other scholars therefore retained
the notion of Palestinian provenance, without accepting Poznanski and
Krauss’s theory as to the reason for the custom.!!

J.S. Bloch argued that Kol Nidre arose in Visigothic Spain of the
seventh century, among Jews forced to publicly renounce their religion
under oath.!?2 This is apparently an attempt to retain the once widely-
held view that Kol Nidre originated among the Marranos in fifteenth-
century Spain;!3 the original view was discredited with the discovery of
the geonic responsum which antedated the Marranos by seven hundred
years,'* and was thus modified, ad hoc, by Bloch.!® In fact, there is no
evidence that the Jews of Visigothic Spain were sufficiently learned to
come up with such a formula. Moreover, it is unlikely that a secret rite
practiced in Spain under such conditions would have become common
knowledge in Babylonia almost immediately.

I. Davidson,!6 in a theory recently reiterated by M. D. Herr,!” argued
for a Babylonian provenance, despite the geonic reference to “other
lands.” In the view of Davidson and Herr, Kol Nidre was originally an
announcement made at the beginning of the year to the effect that all
vows made in the coming year are to be considered null and void, as in
the Ashkenazic rite.!® Since both a Hebrew version and an Aramaic
version are extant, Davidson argued that this announcement was
originally made by each individual: scholars made the announcement in
Hebrew, while the ignorant used an Aramaic version. In his view, this
dichotomy suggests Babylonian provenance.!® Finally, Davidson pointed
out that it is the Babylonian Talmud (Nedarim 23b) which cites a baraita
according to which one can announce on Rosh Hashanah that the vows
of the coming year are void.?0 During the geonic period, the formula
gradually developed from an announcement concerning the coming year

105ee Mann 1972, volume 2:53, note 100.

11Mann 1972, volume 2:51-52; Lewin 1942, volume 11:10; Goldschmidt 1970:24.
12Bloch 1922.

13Gee Herr 1980:67, note 25.

14Gee Herr 1980:67, note 26.

15Gee Herr 1980:67-68.

16Davidson 1923:180-194; in greater detail in Davidson 1929, volume 2:480.
17Herr 1980:67-76.

185ee above, note 5, and references there.

Davidson 1929, volume 2:480.

20Davidson 1923:182; Davidson 1929, volume 2:480; Herr 1980:64.
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into a formula granting absolution for the vows of the past year, thus
arousing geonic opposition.?!

Davidson’s theory not only ignores the clear evidence in the geonic
responsum that the provenance was not Babylonian (“other lands”);? it
is also based entirely upon incorrect assumptions. The Aramaic of Kol
Nidre as cited by the Geonim is certainly Babylonian, but the Palestinian
custom was to use a Hebrew version, as cited by the Palestinian
Karaites,?® and therefore it is unnecessary to posit that the Hebrew and
Aramaic versions existed side by side from the very inception of the
custom, as argued by Davidson. Moreover, all geonic versions clearly
indicate that Kol Nidre was originally a formula for the dissolution of the
past year’s vows. None of the Geonim who oppose the custom suggests
“reverting” to a more “original” custom of annulling future vows;* it is
Rashi’s son-in-law, Meir ben Samuel of eleventh-century France, who
first suggested this.?> Even in the version proposed by Meir ben Samuel
and customary among Ashkenazim today, the verb forms (“that we have
vowed...”) are past tense, and the phrase “from this Yom Kippur until
the next...” has been rather inelegantly superimposed upon a dissolution
formula.?® The origin of the Asheknazic custom is clear: Meir ben Samuel
emended the text because of geonic objections to mass release from past
vows, and it is his son, Rabbenu Tam, who cites BT Nedarim 23b as
precedent for a ritual that his father originated.?” In fact, the phrase “on
Rosh Hashanah” in the baraita in BT Nedarim does not refer to the high
holy day season at all; it is used in contradistinction to 7 nywa, “at the
time of the vow,” and means simply, “well in advance.”?8

21Davidson 1929, volume 2:480; Herr 1980:70.

22 According to Herr 1980:75, the Geonic responsum refers to a period following
the Geonic opposition, during which the custom was all but abolished in its
native Babylonia. But this is far-fetched.

23See above, note 3.

24The questioner who asks the question in the Geonic responsum refers to
“making vows contingent,” which may be a reference to the abrogation of future
vows. However, the Gaon himself assumes that the question refers to the
dissolution of past vows, as in the original Kol Nidre formula.

25Gee Goldschmidt 1970:27; Wieder 1978:189-209.

260ther later versions attempted to tidy up the Aramaic anomaly. See references
cited in previous note.

27Rabbenu Tam, Sefer Hayashar, Hiddushim, section 100.

28For similar usage, see BT Pesahim 6b. The context in Nedarim 23a is so clear,
that it is a wonder that any scholars view this text as the basis of the custom of
reciting Kol Nidre during the high holy day season. Moreover, BT merely cites a
version of a Palestinian tannatic text, in the name of Rabbi Eliezer ben Jacob, and
thus there is no indication that original provenance of the ruling is Babylonian.
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Other scholars? argue for the Babylonian provenance of Kol Nidre
on the basis of the similarity of its language to Babylonian Jewish
Aramaic magical texts,?® particularly magic bowls inscribed with
formulae breaking spells, adjurations, and vows with which demons had
been bound to carry out the will of men.3! According to these scholars,
Kol Nidre originated in the same circles as these magical texts, and thus
aroused the opposition of the Geonim, who opposed the practice of
magic.3

However, the reason the Geonim give for their opposition has
nothing to do with magic.33 Moreover, it is clear that the magical texts
are based upon Kol Nidre, and not the other way around. The writer of
an amulet (or the one who casts an oral spell, but these, of course, have
not survived) adjures a demon or demons and makes him swear and
vow and conditionally forfeit his life under herem as a guarantee that he
will harm so-and-so. So-and-so then inscribes a bowl with a formula
releasing the demon from all vows, oaths, issarin, and haramin imposed
by his enemy, and shatters the bowl.3* Needless to say, the amulets
contain the very votive formulae and adjurations used among humans,
and the bowls are inscribed with the formulae for the absolution of vows
current among humans. The reason is not some inexplicable propensity

29See Gordon 1966:6-7, note 23, and others cited by Herr 1980:69, note 30. This is
also the view of Deshen 1980:145, and Herr himself, 1980:64, and note 22 there.
305ee list of citations in Herr 1980:69-70, note 29.

31Gee Deshen 1980:145, and literature cited in note 12 there.

32Deshen goes a step further than the others, and argues that Kol Nidre itself, as
recited in the synagogue, was originally a formula designed to chase away
demons and break magic spells; he cites the following formula recited in the
South Arabian Jewish community of Haban following Kol Nidre:

In the assembly above and in the assembly below, with the
agreement of the Holy One, blessed be he, and Elijah and the court
of Jerusalem and holy communities everywhere, we dissolve and
abrogate and annul all adjurations with which any angel or devil or
angel of destruction or [there follow the names of specific demons]
is adjured. All of these shall be loosened, erased, forgiven, and
dissolved.

Needless to say, this is a late development, and can hardly be said to reflect the
original intent of the Kol Nidre prayer itself. See Merhaviah 1984:1076, note 86.
33Gee, at length, Merhaviah 1984:1084-1096.

34Merhaviah 1984:1074-1075 argues that the language of the magical text is in fact
unrelated to the language of votive formulae and their abrogation. Each
formulation arose independently in its own context, and any similarity is in his
view coincidental. This view, too, is far-fetched and unnecessary. The spells and
amulets are in fact adjurations, but of demons, not of people; the magic bowl
inscriptions are in fact the regular dissolution formulae, but they are directed at
demons, not at people.
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to use votive and magical terms interchangeably.3> Spells use votive
formulae because a spell is actually an adjuration of evil spirits to do the
will of the one reciting or writing the charm. The victim of the magic
spell could thus make use of the regular formulae for the dissolution of
vows, current among humans, in order to release the demons from their
oaths.

There is thus no reason to posit a Babylonian origin for Kol Nidre.
Recently discovered evidence has confirmed the Palestinian origin of the
custom of dissolving vows publicly during the high holiday season. A
Palestinian halakhic work from the Geniza contains the following ruling:

It is forbidden to dissolve vows on the night of Rosh Hashanah
which falls on the Sabbath, but on Saturday night it is permitted,
and it is forbidden both for the individual and for the community on
the night of Rosh Hashanah which falls on the Sabbath. It is
forbidden to dissolve the vow of an individual on Rosh Hashanah
itself, whether it falls on a weekday or on the Sabbath.36

The reference to the dissolution of vows for the community indicates that
in Palestine the dissolution of vows during the high holy day season had
become a public event.

Mishnah Shabbat 24:5 permits the dissolution of a vow on the
Sabbath only if the vow in question prevents proper observance of the
Sabbath (nawn 7%%). The implication is that the dissolution of vows is
normally forbidden on the Sabbath, either because it is a judicial
procedure,¥ or because it is tantamount to “repairing” the person bound
by the vow.3® There is no explicit prohibition in the Talmud against
dissolving vows on a festival, but Mishnah Betzah 5:2 would seem to
indicate that there is no reason to distinguish between Sabbaths and
festivals in this regard.?® Nonetheless, the public dissolution was
performed on Rosh Hashanah in Palestine, and later, in Babylonia, even
on the Sabbath. Rav Hai Gaon says that this is because “the community
does not assemble except on the Sabbath, and if they do not do so on the

3Lieberman 1942:119 argues that magic terminology found its way into votive
formulae because the biblical oath is in fact a curse. But it is much simpler to
assume that votive terminology found its way into magic formulae because
sgells, amulets, and magic bowls are in fact adjurations.

36See Rabinowitz 1972:287-288; Margaliot 1974:45.

37See BT Nedarim 77a; BT Shabbat 157a.

38Maimonides, Mishneh Torah, Shabbat 24:1,6. This would seem to be the simple
meaning of Mishnah Shabbat 24:5 in context. See also BT Nedarim 77b, with
reference to the manner in which the husband may annul his wife’s vow on the
Sabbath.

39 According to this mishnah, all rabbinic prohibitions regarding the Sabbath are
applicable on festivals as well. One of these is the prohibition against conducting
a judicial procedure.
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Sabbath, they would not assemble on any other day.”40 According to the
Palestinian halakhic text cited above, this lenient ruling was adopted in
Palestine only in so far as Rosh Hashanah is concerned, presumably
because the prohibition against dissolving vows on a festival is not
explicitly mentioned in rabbinic literature. However, the petition of an
individual for the dissolution of his vow is forbidden even on a festival,
according to this text.

The manuscript in which this passage is found shows no traces of
Babylonian influence.! The text clearly indicates that in Palestine the
dissolution of vows had developed into a public, communal affair by the
sixth or seventh century. This is confirmed by an early Palestinian
liturgical poem; which refers to the dissolution of vows on Yom Kippur,
and other Palestinian halakhic material.4> Thus it is clear that the geonic
reference to the custom in “other lands” refers to Palestine.

From the Palestinian text it would seem that the public Kol Nidre
formula for the dissolution of vows was developed as an alternative to
the individual’s petition before a tribunal, since the latter was forbidden
on Sabbaths and festivals.

It would therefore seem that the two customs mentioned at the
beginning of this chapter were originally one and the same. The
individual originally sought release from his vows on either Rosh
Hashanah or Yom Kippur from a sage or a tribunal of three laymen, who
subsequently granted absolution. This custom aroused opposition, since
the dissolution of the vows of an individual on Sabbaths and festivals is
forbidden. The solution was for the entire congregation to seek
absolution together using the Kol Nidre formula. Y. D. Eisenstein,43
followed by Davidson,# is probably correct in suggesting that originally
the first part of Kol Nidre (“All vows...we regret all of them”) was recited
by the petitioners, while the second part (“All of them shall be
permitted...the oaths are not oaths”) was the response of the tribunal.
This public recitation was permitted, since communal vows such as
haramim could only be dissolved when the community assembled on
Sabbaths and festivals, and personal vows were dissolved along with
communal vows. At some later date an even better solution was found:
Kol Nidre was recited in the synagogue shortly before the onset of Yom
Kippur, when the congregation was assembled, but which is technically

40Ginzburg 1929:129. See also sources cited in Herr 1980:71, note 43.

41Gee Margaliot 1974:39. Herr 1980:70 cites this fact without comment, despite the
fact that it would seem to contradict his central thesis.

42Gee 1. Ta-Shma in Margaliot 1974:55, and also other Palestinian halakhic
material cited there; Herr 1980:71 and sources cited there, notes 45-47.
43Ejsenstein 1951, volume 5:275-276.

#“Davidson 1923:188.
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weekday, making the dissolution of vows permissible without
reservation. This is the custom today.5

[2] Kol Nidre and the High Holy Days

Palestine is thus the land in which Kol Nidre and the custom of
absolving vows originated. But the question that puzzled scholars for
generations remains: how did the dissolution of vows come to be
associated with the high holy day season? Why, on the holiest day of the
year, do we declare a blanket absolution of vows, without worrying
about the moral implications? Indeed, why is such a blanket absolution
necessary at all, and how does it work halakhically?

H. Merhaviah%® suggests a simple explanation as to why such a
blanket absolution was considered necessary, and why it evolved in
connection with the high holy day season. The high holy days are the
season of repentance. According to the Rabbis, sincere repentance clears
the slate of sins, but one can hardly repent a vow that one has not yet
kept. We therefore absolve the votary of his vows so that he need not
have any outstanding obligations on his conscience. The votary is not
meant to subsequently ignore the vow. He must still make every effort to
keep it. But on Yom Kippur he has a clean slate, since technical
absolution has been granted on the eve of Yom Kippur.

The Palestinian halakhic text cited above indicates that the original
custom was for the individual to seek absolution from specific vows from a
sage or tribunal during the high holy day season,*’ just as one seeks
forgiveness from friends. Since many people probably approached the
sage or convened a tribunal of laymen on the holidays themselves, when
they were at leisure to do so and found themselves in the synagogue,
and since the dissolution of individual vows is forbidden on festivals, the
custom developed of absolving all the vows of the community together
on the festival itself; individual vows were thus subsumed under the
general absolution granted to the entire community using the Kol Nidre
formula.48

45See the commentary of Asher ben Yehiel (Rosh) to Yoma; paragraph 28;
Isserles’ gloss to Shulhan Aruch Orah Hayyim 616:1 and commentators ad loc.
46Merhaviah 1984:1062-1063.

47The reference is not to a public Kol Nidre formula, but to hatarat nedarim, which
presumably consists of individual petitions (see Chapter 6 above). Thus the
custom first described by Isaiah Horowitz in seventeenth-century Palestine (see
above note 2) may in fact be a continuation of the original Palestinian custom.

48 Another possibility is that the public absolution dates from the seventh century,
and is a polemic against the Karaite opposition to the dissolution of vows. Those
who objected to the theory of Poznanski and Krauss that Kol Nidre is a polemic
against the Karaites (see above, section 1) point out that the dissolution of vows
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However, we must still address the question of the halachic validity
of communal absolution, or even a blanket absolution of the vows of an
individual. According to the dominant halakhic approach, neither of
these forms of absolution is valid. One can be released from a vow only
on real “grounds;” under normal circumstances, a vow is always
binding. If these customs have no halakhic validity whatsoever, it is hard
to understand how they evolved, even as a mere precautionary measure
of achieving a clean slate.

However, “grounds” are a sine que non for absolution only according
to one of the approaches discussed in the previous chapter.4® According
to the other approach, sages are not mere consultants who find grounds
for annulling the vow ab initio; the sages have the power to annul vows
whenever they see fit to do so. They act as agents for the Temple,
“rejecting” the offering made in connection with the vow.%° It would
seem that the custom of granting blanket absolution to vows is valid
according to this approach. Although normally a sage would annul a
vow only after a personal interview, and only if he is convinced that the
sincere regret of the votary or changed circumstances render annulment
warranted, he could theoretically annul any vow. Since on Yom Kippur it
is clear that the annulment is not meant to release the votary from his
obligation, but only to create an atmosphere of moral purity upon which
no outstanding obligations impinge, it is assumed that the “regret” is
sincere, even if the votary offers no reasons or explanations or sign of a
change of heart.

It is not necessary to assume that the circles in which the custom of
granting blanket absolution from vows on the high holy days actually
adopted this second approach to the dissolution of vows. In fact, it is
clear from the fact that oaths are included in the Kol Nidre formula that
the author of the formula was unaware of the cultic basis of this
conception of annulment, since, as we saw in the previous chapter,>! this
view cannot explain the annulment of oaths, which are included in Kol
Nidre. However, it is customary before Yom Kippur to take any and all
measures to purify oneself, even if the chances are slim that these
measures are halakhically valid. Thus it is customary to immerse in a
mikveh on the day before Yom Kippur, despite the fact that a mikveh
alone is insufficient to remove most types of impurity to which males are

during the high holy days is clearly an earlier phenomenon (see above, note 10);
it may be, however, that the earlier custom involved individual petitions for
absolution, but the custom of publicly absolving the entire congregation can still
be considered a response to Karaism.

49See above, Chapter 6, sections 1 and 5.

50Gee above, Chapter 6, sections 2, 3, and 5.

51Gee above, Chapter 6, section 5.
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susceptible.5? These customs can be compared to the measures taken
with regard to leaven before Passover: the house is purged of leaven, and
nonetheless the search for leaven takes place, followed by the burning of
the leaven and the declaration that any and all leaven found in one’s
home is no longer one’s property, and also that the leaven is tantamount
to dust; all of which are usually accompanied today by the sale of any
and all leaven found in one’s home to a gentile for the duration of
Passover.>

The Geonim nonetheless objected to the custom of dissolving vows
with the Kol Nidre formula on ethical and halakhic grounds, since it was
generally conceded that a sage could annul a vow only if he found
proper grounds for annulment ab initio.>* Hai Gaon therefore emended
Kol Nidre so that it became a prayer to God to overlook vows that were
not kept.5> Meir ben Samuel of eleventh-century France, on the other
hand, rather carelessly emended the formula so that it became a
declaration that the vows of the coming year were not to be considered
binding, on the basis of BT Nedarim 23a.5% At this point, some reverted
to the original custom of having the individual petition a tribunal of
three for blanket absolution on a weekday during the high holy day
season.”” This is only slightly preferable, from the halakhic point-of-view,
to Kol Nidre: no reasons for the change of heart are proffered by the
petitioner, and blanket absolution is still granted for all vows.

Nonetheless, all forms of absolution connected with the high holy
day season become comprehensible when seen in context, as an attempt
to enter Yom Kippur with a clean slate and a pure heart. The petitioner
and the congregation are not expected to take advantage of Kol Nidre by
reneging on oaths and vows; they merely wish to take all precautions in
order to enter Yom Kippur with no outstanding obligations. In the words
of Merhaviah:

The preparations for the Day of Judgment and one’s behavior on
the Day of Judgment not only aim to achieve atonement, but also
self-improvement to the point of perfection, and self-purification to
the point of catharsis. The customs are many and well-known:
immersion...confession...absolution of vows...repentance...seeking
forgiveness from others...appeasement...repayment of debts...self-
denial (even flagellation)...the slaughter of a rooster or hen as a

52See commentary of Elijah Gaon of Vilna to Orah Hayyim 606:4.

53gee Shulhan Aruch Orah Hayyim 434:2; 448:3, and Magen Avraham ad loc.
54See Herr 1980:73-75 and citations there.

55See references above, note 4.

56See above, section 1, and references cited above, note 25.

57See above, note 2. But perhaps this is merely a continuation of the original
custom; see above, note 47.
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form of vicarious atonement...memorial candles, white clothes,
walking barefoot, and, of course, almsgiving, prayer, and fasting.

Kol Nidre is the last attempt at achieving purity and catharsis, after
all other means and measures have been taken for the resolution of
outstanding issues between man and God and between man and
his fellow man. Kol Nidre cements the last crack in the personal
defense system...Only an unconditional declaration of absolution
can create an atmosphere of festive sanctification, but the existing
restrictions are in no way undermined...Even the excommunicated
will revert to their excommunication after Yom Kippur, but on the
day itself they are not prohibited from participating in the services.
The day of reckoning and judgment thus becomes the day of faith
and hope.58

58Merhaviah 1984:1062-1063.
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